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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 4279

RIN 0570-AA39

Business and Industry Loans;
Revisions to Implement 2002 Farm Bill
Provisions

AGENCY: Rural Business-Cooperative
Service, USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Rural Business-
Cooperative Service (RBS) revises its
regulations to incorporate provisions
outlined in Sections 6013, 6017, and
6019 of the Farm Security and Rural
Investment Act of 2002 (Pub. L. 104—
424) (2002 Farm Bill). This action is
taken to comply with the amendments
to sections 310(B) and 333A of the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1932 and
1983a). The intended effect of this
action is to expand eligibility for the
Business and Industry Guaranteed Loan
Program, provide for a simplified
application form for loans of up to
$600,000, and allow the Agency to
require specialized appraisals on
collateral.

DATES: The effective date of this interim
final rule is December 9, 2004. Written
or e-mail comments must be received on
or before December 9, 2004, to be
assured of consideration.

ADDRESSES: You may submit

commments to this rule by any of the
following methods:

o Agency Web Site: http://
rdinit.usda.gov/regs/. Follow
instructions for submitting comments
on the Web Site.

e E-mail: comments@usda.gov.
Include the RIN No. 0570—-AA39 in the
subject line of the message.

e Federal eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Deliver/Courier: Submit
written comments via Federal Express
Mail or other courier service requiring a
street address to the Branch Chief,
Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street,
SW., 7th Floor address listed above.
FOR FURTHER INFORMATION CONTACT:
Brenda Griffin, Loan Specialist,
Business and Industry Division, Rural
Business-Cooperative Service, U.S.
Department of Agriculture, STOP 3224,
1400 Independence Ave. SW.,
Washington, DC 20250-3224.
Telephone: (202) 720-6802. The TDD
number is (800) 877—8339 or (202) 708—
9300.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been determined to be
significant and was reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.

Programs Affected

The Catalog of Federal Domestic
Assistance number for the program
impacted by this action is 10.768,
Business and Industry Loans.

Intergovernmental Review

The Business and Industry loan
programs are subject to the provisions of
Executive Order 12372, which require
intergovernmental consultation with
state and local officials. RBS will
conduct intergovernmental consultation
in the manner delineated in RD
Instruction 1940-], “Intergovernmental

Review of Department of Agriculture
Programs and Activities” in 7 CFR part
3015, subpart V.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been approved by OMB
under the provisions of 44 U.S.C.
chapter 35 and have been assigned OMB
control numbers 0570-0014 and 0570-
0017, in accordance with the Paperwork
Reduction Act (PRA) of 1995.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
undersigned has determined and
certified by signature of this document
that this rule will not have a significant
economic impact on a substantial
number of small entities. Some
provisions published as a part of this
rule are, in fact, a benefit to small
entities. Eligibility for the cooperative
stock purchase program, a program that
provides loan guarantees for the
purchase of stock in a cooperative by an
individual farmer or rancher, has been
expanded to include more entities.
Additionally, provisions allow the
Agency to accept financial statements
from farmers and ranchers that are
generally accepted by commercial
agricultural lenders. Since this rule has
no significant economic impact on a
substantial number of small entities, a
regulatory flexibility analysis was not
performed.

Civil Justice Reform

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
Executive Order: (1) All State and local
laws and regulations that are in conflict
with this rule will be preempted, (2) no
retroactive effect will be given to this
rule, and (3) administrative proceedings
in accordance with the regulations of
the Agency at 7 CFR part 11 must be
exhausted before bringing litigation
challenging action taken under this rule
unless those regulations specifically
allow bringing suit at an earlier time.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
RBS has determined that this action
does not constitute a major Federal
action significantly affecting the quality
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of the human environment and, in
accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., an Environmental
Impact Statement is not required.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RBS must prepare a written statement,
including a cost-benefit analysis, for
proposed and final rules with “Federal
mandates” that may result in
expenditures to State, local or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of
UMRA generally requires RBS to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title II of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order 13132

It has been determined under
Executive Order 13132, Federalism, that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
The provisions contained in this rule
will not have a substantial direct effect
on States or their political subdivisions
or on the distribution of power and
responsibilities among the various
levels of government.

Background

The 2002 Farm Bill contains
provisions to be incorporated into
existing Business and Industry program
regulations. Changes include
specifically adding renewable energy
systems to eligible loan purposes,
allowing the Agency to require
specialized appraisals, and using a
simplified application for loans of up to
$600,000. The cooperative stock
purchase program has also been
expanded to allow for guaranteed loans
to purchase stock in existing
cooperatives, to allow for cooperatives
whose members receive cooperative
stock purchase loans to contract for
services to process agricultural

commodities or otherwise process
value-added agricultural products
during its first 5 years, and to allow the
Agency to accept financial statements
from farmers and ranchers that are
generally accepted by commercial
agricultural lenders. The 2002 Farm Bill
also contains provisions (under certain
conditions) that allow cooperative
organizations to apply for guaranteed
loans for the financing of facilities in
non-rural areas, for the refinancing of
existing B&I loans, and in amounts up
to $40 million.

These revisions are being published
as an interim final rule because the
changes being made are mandated by
sections 6013, 6017, and 6019 of the
2002 Farm Bill and provide limited
administrative discretion. This interim
final rule will be effective 30 days after
publication, and a final rule will be
published at a later date addressing any
comments received. Section 6020 of the
2002 Farm Bill created a new definition
of “rural” and “rural area” for the B&I
Guaranteed Loan Program. Part of that
new definition precludes loans being
made in “* * * a city or town that has
a population of greater than 50,000
inhabitants. * * *” Many States have
communities that while not legally
designated as “‘towns” under State law
are the functional equivalent (e.g.,
villages or boroughs, or for which there
is State law recognition as an
incorporated general purpose public
entity). RBS believes it is consistent
with the intent of the 2002 Farm Bill to
include these functionally equivalent
localities in the meaning of “town” and
proposes to do so in the future. RBS
requests public comment on this
position.

List of Subjects in 7 CFR Part 4279

Loan programs—Business and
industry, Loan Programs—Rural
development assistance, Rural areas.

m Accordingly, chapter XLII, title 7, Code
of Federal Regulations, is amended as
follows:

CHAPTER XLII—-[AMENDED]

PART 4279—GUARANTEED
LOANMAKING

m 1. The authority citation for part 4279
continues to read as follows:

Authority: 7 U.S.C. 1989.

Subpart B—Business and Industry
Loans

m 2. Section 4279.108 is amended by
revising paragraphs (a) introductory text,
(a)(4), and (c); redesignating paragraph
(d) as paragraph (e); and by adding a new
paragraph (d) to read as follows:

§4279.108 Eligible borrowers.

(a) Type of entity. A borrower may be
a cooperative organization, corporation,
partnership, or other legal entity
organized and operated on a profit or
nonprofit basis; an Indian tribe on a
Federal or State reservation or other
Federally recognized tribal group; a
public body; or an individual. A
cooperative organization is a
cooperative or an entity, not chartered
as a cooperative, that operates as a
cooperative in that it is owned and
operated for the benefit of its members,
including the manner in which it
distributes its dividends and assets. A
borrower must be engaged in or
proposing to engage in a business.
Business may include manufacturing,
wholesaling, retailing, providing
services, or other activities that will:
* * * * *

(4) Reduce reliance on nonrenewable
energy resources by encouraging the
development and construction of solar
energy systems and other renewable
energy systems (including wind energy
systems, geothermal energy systems,
and anaerobic digesters for the purpose
of energy generation).

* * * * *

(c) Rural area. The business financed
with a B&I Guaranteed Loan must be
located in a rural area, except for
cooperative organizations financed in
accordance with paragraph (d)(3) of this
section. Loans to borrowers with
facilities located in both rural and non-
rural areas will be limited to the amount
necessary to finance the facility in the
eligible rural area, except for
cooperative organizations financed in
accordance with paragraph (d)(3) of this
section. Rural areas are any areas other
than:

(1) A city or town that has a
population of greater than 50,000
inhabitants; and

(2) The urbanized area contiguous and
adjacent to such a city or town, as
defined by the U.S. Bureau of the
Census using the latest decennial census
of the United States.

(d) Loans to cooperative
organizations. (1) B&I loans to eligible
cooperative organizations may be made
in principal amounts up to $40 million
if the project is located in a rural area,
the cooperative facility being financed
provides for the value-added processing
of agricultural commodities, and the
total amount of loans exceeding $25
million does not exceed 10 percent of
the funds available for the fiscal year.

(2) Cooperative organizations that are
headquartered in a non-rural area may
be eligible for a B&I loan if the loan is
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used for a project or venture that is
located in a rural area.

(3) B&I loans to eligible cooperative
organizations may also be made in non-
rural areas provided:

(i) The primary purpose of the loan is
for a facility to provide value-added
processing for agricultural producers
that are located within 80 miles of the
facility;

(ii) The applicant satisfactorily
demonstrates that the primary benefit of
the loan will be to provide employment
for rural residents;

(iii) The principal amount of the loan
does not exceed $25 million; and

(iv) The total amount of loans
guaranteed under this section does not
exceed 10 percent of the funds available
for the fiscal year.

(4) An eligible cooperative
organization may refinance an existing
B&I loan provided that the existing loan
is current and performing, the existing
loan is not and has not been in payment
default (more than 30 days late) or the
collateral of which has not been
converted, and there is adequate
security or full collateral for the new
B&I loan.

* * * * *

m 3. Section 4279.113 is amended by
redesignating paragraphs (j) through (aa)
to be paragraphs (k) through (bb); by
revising paragraphs (i) and newly
redesignated paragraph (r); and by
adding a new paragraph (j) to read as
follows:

§4279.113 Eligible loan purposes.

* * * * *

(i) Purchase of membership, stocks,
bonds, or debentures necessary to obtain
a loan from Farm Credit System
institutions and other lenders provided
that the purchase is required for all of
their borrowers.

(j) Purchase of cooperative stock by
individual farmers or ranchers in a
farmer or rancher cooperative
established for the purpose of
processing an agricultural commodity.

(1) The cooperative may contract for
services to process agricultural
commodities or otherwise process
value-added agricultural products
during the 5-year period beginning on
the operation startup date of the
cooperative in order to provide adequate
time for the planning and construction
of the processing facility of the
cooperative.

(2) Notwithstanding §§4279.131(d)
and 4279.137, the individual farmer or
rancher may provide financial
information in the manner that is
generally required by commercial

agricultural lenders in order to obtain a
loan.
* * * * *

(r) To refinance outstanding debt
when it is determined that the project is
viable and refinancing is necessary to
improve cash flow and create new or
save existing jobs. Except as provided
for in §4279.108(d)(4) of this subpart,
existing lender debt may be included
provided that, at the time of application,
the loan has been current for at least the
past 12 months (unless such status is
achieved by the lender forgiving the
borrower’s debt), the lender is providing
better rates or terms, and the refinancing
is a secondary part (less than 50

percent) of the overall loan.
* * * * *

W 4. Section 4279.119(a) is revised to
read as follows:

§4279.119 Loan guarantee limits.

(a) Loan amount. The total amount of
Agency loans to one borrower,
including: The guaranteed and
unguaranteed portions; the outstanding
principal and interest balance of any
existing Agency guaranteed loans; and
new loan request, must not exceed $10
million, except as outlined in
paragraphs (a)(1) and (2) of this section.

(1) The Administrator may, at the
Administrator’s discretion, grant an
exception to the $10 million limit for
loans of $25 million or less under the
following circumstances:

(i) The project to be financed is a
high-priority project. Priority will be
determined in accordance with the
criteria contained in §4279.155 of this
subpart;

(ii) The lender must document to the
satisfaction of the Agency that the loan
will not be made and the project will
not be completed if the guarantee is not
approved;

(iii) The percentage of guarantee will
not exceed 60 percent. No exception to
this requirement will be approved under
paragraph (b) of this section for loans
exceeding $10 million; and

(iv) Any request for a guaranteed loan
exceeding the $10 million limit must be
submitted to the Agency in the form of
a preapplication. The preapplication
must be submitted to the National Office
for review and concurrence before
encouraging a full application.

(2) The Secretary, whose authority
may not be redelegated, may approve
guaranteed loans in excess of $25
million, at the Secretary’s discretion, for
rural cooperative organizations that
process value-added agricultural
commodities in accordance with
§4279.108(d)(1) of this subpart.

* * * * *

W 5. Section 4279.144 is revised to read
as follows:

§4279.144 Appraisals.

Lenders will be responsible for
ensuring that appraisal values
adequately reflect the actual value of the
collateral. All real property appraisals
associated with Agency guaranteed
loanmaking and servicing transactions
will meet the requirements contained in
the Financial Institutions Reform,
Recovery and Enforcement Act
(FIRREA) of 1989 and the appropriate
guidelines contained in Standards 1 and
2 of the Uniform Standards of
Professional Appraisal Practices
(USPAP). In accordance with USPAP,
the Agency will require documentation
that the appraiser has the necessary
experience and competency to appraise
the property in question. All appraisals
will include consideration of the
potential effects from a release of
hazardous substances or petroleum
products or other environmental
hazards on the market value of the
collateral. For additional guidance and
information concerning the completion
of real property appraisals, refer to
“Standard Practices for Environmental
Site Assessments: Transaction Screen
Questionnaire” and ‘“Phase I
Environmental Site Assessment,” both
published by the American Society of
Testing and Materials. Chattels will be
evaluated in accordance with normal
banking practices and generally
accepted methods of determining value.
m 6. Section 4279.161 is amended by
adding a sentence at the end of the
introductory text and by adding
paragraph (c) to read as follows:

§4279.161 Filing preapplications and
applications.

* * * Guaranteed loans of $600,000
and less may be processed under
paragraph (b) or (c) of this section, but
guaranteed loans exceeding $600,000
must be processed under paragraph (b)
of this section.

* * * * *

(c) Applications of $600,000 and less.
Guaranteed loan applications may be
processed under this paragraph if the
request does not exceed $400,000.
Beginning in fiscal year 2004, this limit
may be increased on a case-by-case basis
to $600,000 provided that the Agency
determines that there is not a significant
increased risk of a default on the loan.
Applications may be resubmitted under
paragraph (b) of this section when the
application under this paragraph
contains insufficient information for the
Agency to guarantee the loan.
Applications submitted under this
paragraph must use the Agency’s short
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application form and include the
information contained in paragraphs
(b)(3), (5), (7), (8), and (11) of this
section. The lender must have the
documentation identified in paragraph
(b) of this section, with the exception of
paragraphs (b)(1), (2), (14), and (15),
available in its file for review.

Dated: November 2, 2004.
Gilbert Gonzalez,
Acting Under Secretary, Rural Development.
[FR Doc. 04—24886 Filed 11-8-04; 8:45 am]
BILLING CODE 3410-XY-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18579; Directorate
Identifier 2004-CE-19-AD; Amendment 39—
13856; AD 2004—-23-01]

RIN 2120-AA64
Airworthiness Directives; Pilatus
Aircraft Ltd. Model PC-7 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for certain
Pilatus Aircraft Ltd. (Pilatus) Model PC—
7 airplanes with any Lear Romec
RR53710B type or Lear Romec
RR53710K fuel booster pump (Pilatus
part number 968.84.11.401;
968.84.11.403; or 968.84.11.404)
installed. This AD requires you to check
the airplane logbook to determine
whether any installed fuel booster pump
has been modified with spiral wrap to
protect the wire leads and has the suffix
letter “B”” added to the serial number of
the fuel booster pump identification
plate. If any installed fuel booster pump
has not been modified, you are required
to inspect any installed fuel booster
pump wire lead for defects; if defects
are found, replace the fuel booster pump
with a modified fuel booster pump with
spiral wrap that protects the wire leads;
or if no defects are found, install spiral
wrap to protect any wire leads and add
the suffix letter “B” to the serial number
of the fuel booster pump identification
plate. The pilot is allowed to do the
logbook check. If the pilot can positively
determine that the fuel booster pump
wire leads with spiral wrap are installed
following the service information and
that the suffix letter “B” is included in
the serial number of the fuel booster
pump identification plate, no further
action is required. This AD is the result
of mandatory continuing airworthiness

information (MCALI) issued by the
airworthiness authority for Switzerland.
We are issuing this AD to detect and
correct any defects in the leads of any
fuel booster pump, which could result
in electrical arcing. This failure could
lead to a fire or explosion in the fuel
tank.

DATES: This AD becomes effective on
December 27, 2004.

As of December 27, 2004, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.

ADDRESSES: To get the service
information identified in this AD,
contact Pilatus Aircraft Ltd., Customer
Liaison Manager, CH-6371 Stans,
Switzerland; telephone: +41 41 619
6208; facsimile: +41 41 619 7311; e-
mail: SupportPC12@pilaltus-
aircraft.com or from Pilatus Business
Aircraft Ltd., Product Support
Department, 11755 Airport Way,
Broomfield, Colorado 80021; telephone:
(303) 465—9099; facsimile: (303) 465—
6040. To review this service
information, go to the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, go to: http://
www.archives.gov/federal_register/
code_of _federal _regulations/
ibr_locations.html or call (202) 741—
6030.

To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room P1-401, Washington, DC 20590—
001 or on the Internet at http://
dms.dot.gov. The docket number is
FAA-2004-18579.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.

SUPPLEMENTARY INFORMATION:
Discussion

What events have caused this AD?
The Federal Office for Civil Aviation
(FOCA), which is the airworthiness
authority for Switzerland, recently
notified FAA that an unsafe condition
may exist on certain Pilatus Model PC—
7 airplanes. The FOCA reports that there
have been 11 reports of damaged fuel
boost pump wire leads from 9 Model
PC—12 airplanes that have a similar type
design. Further, the FOCA reports that
it is possible that the wire leads to the
left and right fuel pumps are damaged.
This could possibly cause electrical arcs
from the leads in an air/fuel mixture.

What is the potential impact if FAA
took no action? Any electrical arcing
could lead to a fire or explosion in the
fuel tank.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain
Pilatus Model PC-7 airplanes with any
Lear Romec RR53710B type or Lear
Romec RR53710K fuel booster pump
(Pilatus part number 968.84.11.401;
968.84.11.403; or 968.84.11.404)
installed. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
August 20, 2004 (69 FR 516161). The
NPRM proposed to require you to check
the airplane logbook to determine
whether any installed fuel booster pump
has been modified with spiral wrap to
protect the wire leads and has the suffix
letter “B” added to the serial number of
the fuel booster pump identification
plate. If any installed fuel booster pump
has not been modified, you are required
to inspect any installed fuel booster
pump wire lead for defects; if defects
are found, replace the fuel booster pump
with a modified fuel booster pump with
spiral wrap that protects the wire leads;
or if no defects are found, install spiral
wrap to protect any wire leads and add
the suffix letter “B” to the serial number
of the fuel booster pump identification
plate. The pilot is allowed to do the
logbook check. If the pilot can positively
determine that the fuel booster pump
wire leads with spiral wrap are installed
following the service information and
that the suffix letter “B” is included in
the serial number of the fuel booster
pump identification plate, no further
action is required.

Comments

Was the public invited to comment?
We provided the public the opportunity
to participate in developing this AD. We
received no comments on the proposal
or on the determination of the cost to
the public.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

—Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.
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Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.
This regulation now includes material

that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
10 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to do the inspection:

Total cost Total cost
Labor cost Parts cost per airplane | on U.S. operators
1 workhour X $65 per hour = $65 .......ccccevvreeereeieneseee e Not applicable ........ccccceeverceriennen. $65 $65 x 10 = $650.

We estimate the following costs to do
any necessary replacement of any fuel
boost pump, including the installation

of any wire wrap, that will be required
based on the results of the inspection.
We have no way of determining the

number of airplanes that may need this
installation:

Labor cost

Parts cost

Total cost per airplane

5 workhours x $65 per hour = $325

$2,800 for each fuel booster pump

$2,800 x $325 = $3,125 for each fuel booster
pump installation.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.

Include “Docket No. FAA—-2004-18579;
Directorate Identifier 2004—CE-19-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2004-23-01 Pilatus Aircraft Ltd.:
Amendment 39-13856; Docket No.
FAA—-2004-18579; Directorate Identifier
2004—-CE-19-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on December
27, 2004.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model PC-7 airplanes,
serial numbers 101 through 618, that are:

(1) equipped with Lear Romec RR53710B
type or Lear Romec RR53710K fuel booster
pump, Pilatus part number (P/N)
968.84.11.401; 968.84.11.403; or
968.84.11.404; and

(2) certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of mandatory
continuing airworthiness information (MCAI)
issued by the airworthiness authority for
Switzerland. The actions specified in this AD
are intended to detect and correct any defects
in the leads of any fuel booster pump, which
could result in electrical arcing. This failure
could lead to a fire or explosion in the fuel
tank.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Check the airplane logbook to to ensure
that any fuel booster pump (part number (P/
N) 968.84.11.401; 968.84.11.403; or
968.84.11.404) has been modified with spiral
wrap to protect the wire leads and has the
suffix letter “B” added to the serial number of
the fuel booster pump identification plate as
required by paragraph (e)(5) of this AD.

Within 50 hours time-in-service (TIS) after De-
cember 27, 2004 (the effective date of this
AD), unless already done.

The owner/operator holding at least a private
pilot certificate as authorized by section
43.7 of the Federal Aviation Regulations
(14 CFR 43.7) may perform this check.
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Actions

Compliance

Procedures

(2) If you can positively determine that any fuel
booster pump (P/N 968.84.11.401;
968.84.11.403; or 968.84.11.404) has been
modified following the Accomplishment In-
structions—Aircraft section in Pilatus PC-7
Service Bulletin No. 28-009, dated October
6, 2003, and has the suffix letter “B” added
to the serial number of the fuel booster pump
identification plate as required by paragraph
(e)(5) of this AD, then no further action is re-
quired.

Not Applicable

Make logbook entry.

(8) Inspect any fuel booster pump (P/N
968.84.11.401; 968.84.11.403; or
968.84.11.404) leads for any defects.

Within 50 hours TIS after December 27, 2004
(the effective date of this AD), unless al-
ready done.

Follow the Accomplishment Instructions—Air-
craft section in Pilatus PC—7 Service Bul-
letin No. 28-009, dated October 6, 2003.
This subject is also addressed in the Pilatus
PC-7 Airplane Maintenance Manual.

(4) If any defect is found during the inspection
required by paragraph (e)(3) of this AD, re-
place the fuel booster pump.

Before further flight after the inspection re-
quired by paragraph (e)(3) of this AD in
which any defect is found.

Follow the Accomplishment Instructions—Air-
craft section in Pilatus PC-7 Service Bul-
letin No. 28-009, dated October 6, 2003.
This subject is also addressed in the Pilatus
PC-7 Airplane Maintenance Manual.

(5) If no defects are found during the inspection
required by paragraph (e)(3) of this AD, mod-
ify any fuel booster pump (P/N
968.84.11.401; 968.84.11.403; or
968.84.11.404) by installing the lead inspec-
tion by using a spiral wrap. After doing the
modification, re-identify the fuel booster pump
(P/N  968.84.11.401; 968.84.11.403; or
968.84.11.404) by adding the suffix letter “B”
to the serial number of the fuel booster pump
identification plate.

Before further flight after the inspection re-
quired by paragraph (e)(3) of this AD where
no defect is found.

Follow the Accomplishment Instructions—Air-
craft section in Pilatus PC—7 Service Bul-
letin No. 28-009, dated October 6, 2003.
This subject is also addressed in the Pilatus
PC-7 Airplane Maintenance Manual.

(6) Do not install any fuel booster pump (P/N
968.84.11.401; 968.84.11.403; or
968.84.11.404) that has not been modified
and identified with the suffix letter “B” to the
serial number of the fuel booster pump identi-
fication plate.

As of December 27, 2004 (the effective date
of this AD).

Follow the Accomplishment Instructions—
Spares section in Pilatus PC—7 Service Bul-
letin No. 28-009, dated October 6, 2003.

Note 1: The FAA recommends that you
incorporate Pilatus PC-7 Maintenance
Manual No. 28-20-03, dated November 30,
2003, and Pilatus PC-7 Maintenance Manual
No. 12-10-01, dated November 30, 2003, in
the appropriate section of the airplane
maintenance manual.

Note 2: Wiring defects are addressed in
paragraph 11-97 in FAA Advisory Circular
(AC) 43.13-1B.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of
compliance, contact Doug Rudolph,
Aerospace Engineer, FAA, Small Airplane
Directorate, 901 Locust, Room 301, Kansas
City, Missouri 64106; telephone: (816) 329—
4059; facsimile: (816) 329—4090.

Is There Other Information That Relates to
This Subject?

(g) Swiss AD Number HB-2004-210, issue
dated June 11, 2004, also addresses the
subject of this AD.

Does This AD Incorporate Any Material by
Reference?

(h) You must do the actions required by
this AD following the instructions in Pilatus
PC-7 Service Bulletin No. 28-009, dated
October 6, 2003. The Director of the Federal
Register approved the incorporation by
reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get a copy of this service
information, contact Pilatus Aircraft Ltd.,
Customer Liaison Manager, CH-6371 Stans,
Switzerland; telephone: +41 41 619 6208;
facsimile: +41 41 619 7311; e-mail:
SupportPC12@pilaltus-aircraft.com or from
Pilatus Business Aircraft Ltd., Product
Support Department, 11755 Airport Way,
Broomfield, Colorado 80021; telephone: (303)
465-9099; facsimile: (303) 465—-6040. To
review copies of this service information, go
to the National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, go

to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC 20590-001 or on the Internet at http://
dms.dot.gov. The docket number is FAA—
2004-18579.

Issued in Kansas City, Missouri, on
October 29, 2004.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-24717 Filed 11-8-04; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM—-06—-AD; Amendment
39-13852; AD 2004-22-24]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 707 and 720 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to all Boeing Model 707 and
720 series airplanes, that currently
requires inspections of the upper and
lower chords of the wing front and rear
spars, repair if necessary, and
application of corrosion inhibitor to the
inspected areas. This amendment
removes the requirements of the existing
AD, requires new detailed inspections
and new high frequency eddy current
(HFEC) inspections for corrosion and
cracking, and requires certain related
follow-on and investigative actions, if
necessary. This amendment also
expands the area of inspection to
include the dry bay areas. The actions
specified by this AD are intended to
find and fix corrosion and stress
corrosion cracking of the upper and
lower chords on the wing front and rear
spars, which could result in reduced
structural integrity of the wing. This
action is intended to address the
identified unsafe condition.
DATES: Effective December 14, 2004.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 2004.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes, PO
Box 3707, Seattle, Washington 98124—
2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:

Candice Gerretsen, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,

Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,

Washington 98055-4056; telephone
(425) 917-6428; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 2001-08-02,
amendment 39-12179 (66 FR 20383,
April 23, 2001), which is applicable to
all Boeing Model 707 and 720 series
airplanes, was published in the Federal
Register on June 3, 2004 (69 FR 31325).
The action proposed to remove the
requirements of the existing AD, require
new detailed inspections and new high
frequency eddy current (HFEC)
inspections for corrosion and cracking,
and require certain related follow-on
and investigative actions, if necessary.
The action also proposed to expand the
area of inspection to include the dry bay
areas.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

Request To Waive the HFEC Inspections

The commenter requests that the
proposed AD be revised to permit a
waiver for the HFEC inspections. The
commenter states that it has been doing
the close visual inspections specified in
Boeing Alert Service Bulletin 3240,
Revision 4, dated September 6, 2001
(referenced as the appropriate source of
service information in the proposed
AD), and has not found any evidence of
cracks. The commenter also states that
doing HFEC inspections, in addition to
the close visual inspections, would
cause an adverse economic impact on
its operations due to additional down-
time of the airplane to accommodate
HFEC inspections.

The FAA does not agree to “waive”
the requirement to perform the HFEC
inspections. As explained in the
preamble of the proposed AD, we have
received a report indicating that, six
months after an operator performed the
visual inspections specified in Revision
3 of Boeing Service Bulletin 3240
(specified in AD 2001-08-02 as an
appropriate source of service
information) a 31-inch crack was
detected during a routine inspection.
We have determined that the detailed
“visual” inspections required by the
previous AD are not sufficient to ensure
that evidence of cracking is detected in
a timely manner. Therefore, we find that
HFEC inspections are necessary to
ensure timely detection of any evidence

of cracking. No change has been made
to this final rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 230
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
42 airplanes of U.S. registry will be
affected by this AD.

The new actions in this AD do not
include those actions required by AD
2001-08-02. Therefore, cost impact
figures for those actions are not
necessary nor provided for in this AD.

The new actions required by this AD
will take approximately 212 work hours
per airplane to accomplish, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact
of the requirements of this AD on U.S.
operators is estimated to be $578,760, or
$13,780 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD, and that no operator would
accomplish those actions in the future if
this AD were not adopted. The cost
impact figures discussed in AD
rulemaking actions represent only the
time necessary to perform the specific
actions actually required by the AD.
These figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
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been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing amendment 39-12179 (66 FR
20383, April 23, 2001), and by adding a
new airworthiness directive (AD),
amendment 39-13852, to read as
follows:

2004-22-24 Boeing: Amendment 39-13852,
Docket 2003—NM-06—AD. Supersedes
AD 2001-08-02, Amendment 39-12179.

Applicability: All Model 707 and 720 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To find and fix corrosion and stress
corrosion cracking of the upper and lower
spar chords on the front and rear spars of the
wing, which could result in reduced
structural integrity of the wing, accomplish
the following:

Superseding the Requirements of AD 2001-
08-02

Note 1: As of the effective date of this AD,
the requirements of AD 2001-08-02,
amendment 39-12179, are no longer effective
or required.

Definition of Service Bulletin

(a) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Boeing 707 Alert Service
Bulletin A3240, Revision 4, dated September
6, 2001.

Detailed Inspection

(b) Within 30 days after the effective date
of this AD, do a detailed inspection of the
entire length of the external surfaces of the
front and rear wing spar chords and the
internal surfaces of the front spar chords in
the dry bays of the wings for corrosion, any
signs of corrosion (e.g., blistering or signs of
fuel leaks), or cracking; per the service
bulletin. If no corrosion or cracking is found,
before further flight: Except as specified in
paragraph (e) of this AD, accomplish any

applicable follow-on actions or investigative
actions, per the service bulletin.

Other Repetitive Inspections

(c) Within 6 months after the effective date
of this AD, perform a detailed inspection and
a high frequency eddy current (HFEC)
inspection of the entire length of the external
surfaces of the front and rear wing spar
chords and the internal surfaces of the front
spar chords in the dry bays of the wings for
any corrosion, signs of corrosion (e.g.,
blistering or signs of fuel leaks), or cracking;
per the service bulletin. If no corrosion or
cracking is found, before further flight,
accomplish any applicable follow-on or
investigative actions specified in the service
bulletin and the actions specified in
paragraph (e) of this AD. Thereafter, repeat
the detailed and HFEC inspections at
intervals not to exceed 12 months.

Repair of Corrosion

(d) If any corrosion or signs of corrosion
(e.g., blistering or signs of fuel leaks) are
found during any inspection required by this
AD: Before further flight, repair per
paragraph (d)(1) or (d)(2) of this AD, as
applicable.

(1) If the corrosion is within the areas and
limits specified in the service bulletin:
Except as required by paragraph (e) of this
AD, repair and accomplish all applicable
follow-on and investigative actions, per the
service bulletin.

(2) If the corrosion is outside the areas or
limits specified in the service bulletin, repair
per a method approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA; or per data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative (DER) who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair
method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD.

Application of Corrosion Inhibitor

(e) Where the service bulletin specifies to
apply BMS 3-23 (a corrosion inhibitor) or a
Boeing approved equivalent, this AD requires
that BMS 3-23 must be used or that any
application of an equivalent corrosion
inhibitor be approved by the Manager, Seattle
ACO, or per data meeting the type
certification basis of the airplane approved
by a Boeing Company DER who has been
authorized by the Manager, Seattle ACO, to
make such findings. For a repair method to
be approved by the Manager, Seattle ACO, as
required by this paragraph, the approval
letter must specifically reference this AD.

Repair of Cracking

(f) If any cracking is found during any
inspection required by this AD, including
cracks that have been previously stop-drilled
but not permanently repaired: Before further
flight, repair per a method approved by the
Manager, Seattle ACO; or per data meeting
the type certification basis of the airplane
approved by a Boeing Company DER who has
been authorized by the Manager, Seattle
ACO, to make such findings. For a repair

method to be approved by the Manager,
Seattle ACO, as required by this paragraph,
the approval letter must specifically
reference this AD. Operators should note that
“stop drilling” of cracks as a means to defer
repair is not permitted by this AD.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, is authorized to
approve alternative methods of compliance
for this AD.

Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing 707 Alert Service Bulletin A3240,
Revision 4, dated September 6, 2001. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, PO Box 3707, Seattle,
Washington 98124-2207. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or for information on the
availability of this material at the National
Archives and Records Administration
(NARA), call (202) 741-6030, or go to
http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Effective Date

(i) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24627 Filed 11-8-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2002-NM-246—-AD; Amendment
39-13854; AD 2004-22-26]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330, A340-200, and A340-300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Airbus Model
A330, A340-200, and A340-300 series
airplanes. This AD requires repetitive
inspections for evidence of corrosion
and sheared attachment bolts of the
sensor struts at flap track 4 on the left
and right sides of the airplane; related
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investigative and corrective actions as
necessary; and a terminating action for
the repetitive inspections, by requiring
the eventual replacement of all sensor
struts with new, improved sensor struts
that are less sensitive to corrosion. The
actions specified by this AD are
intended to prevent loss of the sensor
strut function, resulting in the inability
to detect flap drive disconnection at flap
track stations 4 and 5, which could lead
to separation of the outboard flap from
the airplane, and consequent reduced
controllability of the airplane. This
action is intended to address the
identified unsafe condition.
DATES: Effective December 14, 2004.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 2004.
ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: hitp://
www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A330, A340-200, and A340-300
series airplanes, was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on September 2, 2004 (69 FR
53658). That action proposed to require
repetitive inspections for evidence of
corrosion and sheared attachment bolts
of the sensor struts at flap track 4 on the
left and right sides of the airplane;
related investigative and corrective
actions as necessary; and a terminating
action for the repetitive inspections, by
requiring the eventual replacement of
all sensor struts with new, improved
sensor struts that are less sensitive to
corrosion. That action also proposed to
change the threshold for the initial

inspection and reduce the compliance
time for the terminating action of the
original NPRM.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Change to This Final Rule

The date of the original issue of
Airbus Service Bulletin A330-27-3091
has been corrected in paragraph (e) of
this AD. The date on the actual original
issue of the service bulletin is February
6, 2002. The revision history in
Revisions 01, 02, and 03 of the service
bulletin, and the dates on those
revisions, indicate that the date of the
original issue of the service bulletin is
February 2, 2002. The wrong date was
inadvertently cited in the NPRM and
supplemental NPRM.

Conclusion

We have determined that air safety
and the public interest require the
adoption of the rule with the change
described previously. This change will
neither increase the economic burden
on any operator not increase the scope
of the AD.

Cost Impact

We estimate that 9 Airbus Model
A330 airplanes of U.S. registry will be
affected by this AD.

It will take 1 work hour per airplane
to accomplish the repetitive inspections,
at an average labor rate of $65 per work
hour. Based on these figures, the cost
impact of the inspections on U.S.
operators is estimated to be $585, or $65
per airplane, per inspection cycle.

If required, it will take approximately
3 work hours per airplane to accomplish
the replacement of discrepant sensor
struts and attachment bolts, at an
average labor rate of $65 per work hour.
The cost for required parts will be
nominal. Based on these figures, the
cost impact of the replacement of sensor
struts will be $195 per airplane.

It will take approximately 2 work
hours per airplane to accomplish the
installation of the new, improved sensor
struts, at an average labor rate of $65 per
work hour. The cost of required parts
will be $8,400. Based on these figures,
the cost impact of the installation on
U.S. operators is estimated to be
$76,770, or $8,530 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and

that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Currently, there are no Airbus Model
A340 series airplanes on the U.S.
Register. However, should an affected
airplane be imported and placed on the
U.S. Register in the future, it will take
approximately 1 work hour per airplane
to accomplish the inspection, at an
average labor rate of $65 per work hour.
Based on these figures, the cost impact
of the inspection for Model A340
operators will be $65 per airplane, per
inspection cycle.

Should an Airbus Model A340 series
airplane be imported and placed on the
U.S. Register in the future and have
affected sensor struts and attachment
bolts replaced, it will take
approximately 3 work hours, at an
average labor rate of $65 per work hour.
The cost for required parts will be
nominal. Based on these figures, the
cost impact of the replacement of sensor
struts for Model A340 operators will be
$195 per airplane.

Should an Airbus Model A340 series
airplane be imported and placed on the
U.S. Register in the future and have
new, improved sensor struts installed, it
would take approximately 2 work hours,
at an average labor rate of $65 per work
hour. The cost for required parts will be
$8,400. Based on these figures, the cost
impact of the installation for Model
A340 operators would be $8,530 per
airplane.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
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under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-22-26 Airbus: Amendment 39-13854.
Docket 2002-NM-246—AD.

Applicability: Model A330 series airplanes;
and Model A340-200 and A340-300 series
airplanes; certificated in any category; except
those airplanes on which Airbus
Modification 48579 was incorporated in
production.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the sensor strut function,
resulting in the inability to detect flap drive
disconnection at flap track stations 4 and 5,
which could lead to separation of the
outboard flap from the airplane, and
consequent reduced controllability of the
airplane; accomplish the following:

Inspection

(a) At the latest of the times specified in
paragraphs (a)(1), (a)(2), and (a)(3) of this AD:
Do an inspection, by applying hand force to
the piston of the sensor struts and moving the
sensor struts longitudinally, for evidence of
corrosion in the sensor struts at flap track 4,
on the left and right sides of the airplane, by
doing all the applicable actions specified in
the Accomplishment Instructions of Airbus
Service Bulletin A330-27-3091, Revision 03
(for Model A330 series airplanes); or Service
Bulletin A340-27-4097, Revision 03 (for
Model A340-200 and —300 series airplanes);
both dated January 16, 2004; as applicable. If
the longitudinal travel range is 60.0
millimeters (2.36 inches) or more: Repeat the
inspection thereafter at intervals not to
exceed 18 months, until the requirements of
paragraph (d) of this AD are accomplished.

(1) Within 18 months since the date of
issuance of the original Airworthiness
Certificate or the date of issuance of the

original Export Certificate of Airworthiness,
whichever occurs first.

(2) Within 2,800 flight hours after the
effective date of this AD.

(3) Within 6 months after the effective date
of this AD.

Related Investigative and Corrective Actions

(b) If the result of the inspection required
by paragraph (a) of this AD is a longitudinal
travel range of less than 60.0 mm (2.36
inches): Before further flight, remove all
affected sensor struts, and measure the axial
force of any affected sensor struts, by doing
all of the applicable actions per the
Accomplishment Instructions of Airbus
Service Bulletin A330-27-3091, Revision 03
(for Model A330 series airplanes); or Service
Bulletin A340-27-4097, Revision 03 (for
Model A340-200 and —300 series airplanes);
both dated January 16, 2004; as applicable.

(1) If the axial force F is less than or equal
to 50 daN (112.41 1bf.): Clean and re-install
the sensor struts per the Accomplishment
Instructions of the applicable service
bulletin. Repeat the inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 18 months, until the
requirements of paragraph (d) of this AD are
accomplished.

(2) If the axial force F is more than 50 daN
(112.41 1bf.): Before further flight, do a
detailed inspection for cracking and/or
deformation of the adjacent structure and
attachment parts per the Accomplishment
Instructions of the applicable service
bulletin.

(i) If no cracking and/or deformation is
found: Re-install the sensor struts and within
25 flight cycles after the inspection required
by paragraph (b) of this AD, replace the
sensor struts and attachment bolts per the
Accomplishment Instructions of the
applicable service bulletin. Repeat the
inspection required by paragraph (a) of this
AD thereafter at intervals not to exceed 18
months, until the requirements of paragraph
(d) of this AD are accomplished.

(ii) If any cracking and/or deformation is
found: Before further flight, repair any
cracked or deformed structure and
attachment parts per a method approved by
either the Manager, International Branch,
ANM-116, FAA, Transport Airplane
Directorate; or the Direction Générale de
I’Aviation Civile (or its delegated agent); and
replace the sensor struts and attachment bolts
per the Accomplishment Instructions of the
applicable service bulletin. Repeat the
inspection required by paragraph (a) of this
AD thereafter at intervals not to exceed 18
months, until the requirements of paragraph
(d) of this AD are accomplished.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

Concurrent Requirements

(c) The actions required by paragraphs (a)
and (b) of this AD must be done before or
concurrently with the requirements of
paragraph (d) of this AD. Replacement of any
sensor strut with a sensor strut having part
number (P/N) F5757492600000, during
accomplishment of paragraph (b) of this AD,
is acceptable for compliance with paragraph
(d) of this AD, for that strut.

Terminating Action

(d) Within 30 months after the effective
date of this AD: Replace all existing sensor
struts with new, improved sensor struts
having P/N F5757492600000 per the
Accomplishment Instructions of Airbus
Service Bulletin A330-27-3092 (for Model
A330 series airplanes); or Service Bulletin
A340-27-4098 (for Model A340-200 and
—300 series airplanes); both dated February
14, 2003; as applicable. Accomplishment of
this replacement constitutes terminating
action for the repetitive inspections required
by paragraphs (a) and (b) of this AD.

Actions Done per Previous Issue of Service
Bulletins

(e) Accomplishment of the specified
actions before the effective date of this AD
per Airbus Service Bulletin A330-27-3091,
dated February 6, 2002, Revision 01, dated
May 17, 2002, or Revision 02, dated
September 5, 2002; or A340-27—-4097, dated
February 6, 2002, Revision 01, dated May 17,
2002, or Revision 02, dated September 5,
2002; as applicable; is considered acceptable
for compliance with the applicable
requirements of paragraphs (a) and (b) of this
AD.

Submission of Information Not Required

(f) Although the service bulletins specify to
send inspection results to the manufacturer,
that action is not required by this AD.

Alternative Methods of Compliance

(g) In accordance with 14 CFR 39.19, the
Manager, International Branch, ANM-116,
FAA, Transport Airplane Directorate, is
authorized to approve alternative methods of
compliance for this AD.

Incorporation by Reference

(h) Unless otherwise specified in this AD,
the actions shall be done in accordance with
the applicable Airbus service bulletins listed
in Table 1 of this AD.

TABLE 1.—SERVICE BULLETINS
INCORPORATED BY REFERENCE

Airbus service Revision

bulletin level Date
A330-27-3091 | 03 ........... Jan. 16, 2004.
A330-27-3092 | Original .. | Feb. 14, 2003.
A340-27-4097 | 03 ........... Jan. 16, 2004.
A340-27-4098 | Original .. | Feb. 14, 2003.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
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inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in French airworthiness directives F—2003—
425 and F-2003—426, both dated December
10, 2003.

Effective Date

(i) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24625 Filed 11-8-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-409-AD; Amendment
39-13853; AD 2004-22-25]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 767-200, —-300, and —300F Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 767—
200, —300, and —300F series airplanes,
that requires a one-time inspection for
discrepancies of all wire bundles,
including certain power feeder cables,
of the electrical system in the forward
cargo compartment ceiling at certain
stations; and corrective actions if
necessary. This action is necessary to
prevent damage to wire bundles,
particularly those of the fuel quantity
indication system (FQIS), which are
located in the subject area. Damage of
FQIS wires could cause arcing between
those wires and power wires in the
damaged wire bundle, and may lead to
transmission of electrical energy into
the fuel tank, which would result in a
potential source of ignition in the fuel
tank. This action is intended to address
the identified unsafe condition.

DATES: Effective December 14, 2004.

The incorporation by reference of
certain publications listed in the

regulations is approved by the Director
of the Federal Register as of December
14, 2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes, PO
Box 3707, Seattle, Washington 98124—
2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Elias Natsiopoulos, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6478; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 767-200, —300, and —300F series
airplanes was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on January 28, 2003 (68 FR
4116). That action proposed to require

a one-time detailed inspection to detect
discrepancies of all wire bundles routed
along the ceiling of the forward cargo
compartment at certain stations; and
corrective actions if necessary.

Explanation of New Service
Information

Since the issuance of the
supplemental NPRM, Boeing issued and
we reviewed Revision 3 of Boeing
Service Bulletin 767-24A0128, dated
June 24, 2004. (The supplemental
NPRM referred to Revision 2 of the
service bulletin as the appropriate
source of service information for
accomplishing the proposed actions.)
Revision 3 adds a new Figure 2 to
clarify the instructions for inspecting
the power feeder cables and installing
sleeving, and clarifies the instructions
for installing sleeving and lacing tape in
Figure 1. Revision 3 also corrects a
typographical error that resulted in the
reference to an incorrect station; the
supplemental NPRM specified the
correct station. No more work is
necessary on airplanes changed in
accordance with Revision 2 or earlier
releases of the service bulletin, provided

that the required inspection and
applicable corrective actions are done
on all wire bundles, including power
feeder cables W208 and W236, of the
electrical system in the forward cargo
compartment from stations 368 through
742 and from right buttock lines (RBL)
40 through 70, routed along the ceiling.
In light of the changes to the service
bulletin described above, we have
revised paragraphs (a) and (a)(2) and the
preamble of this AD accordingly, to
clarify the inspection area and clearance
measurements. In addition, we have
revised the final rule to refer to Revision
3 of the service bulletin as the
appropriate source of service
information for accomplishing the
required actions and added a new
paragraph (b) to give operators credit for
accomplishing the required actions
before the effective date of the AD, in
accordance with Revision 2 or earlier
releases of the service bulletin with the
provision described previously.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Extend Compliance Time

One commenter requests that the
compliance time for the proposed
inspection specified in paragraph (a) of
the supplemental NPRM be extended
from 18 to 24 months to coincide with
regularly scheduled “C” checks. The
commenter states that the proposed
compliance time of 18 months will
require approximately one-fourth of its
fleet to be scheduled at special times for
the accomplishment of the inspection at
additional expense. The commenter also
states that a detailed inspection was
done on two of its oldest airplanes and
no chafing was found, and that the
proposed inspection area is already
included in an existing maintenance
inspection program. For these reasons,
the commenter concludes that a 24-
month compliance time will provide an
equivalent level of safety.

The FAA partially agrees. We do not
agree with the commenter’s rationale for
extending the compliance time. The
inspection that the commenter refers to
in the existing maintenance program is
not a detailed inspection of the wire
bundles; it is a general visual inspection
of the area that includes the wire
bundles. In addition, although the
commenter found no chafing damage on
its oldest airplanes, age is not the only
contributing factor to wire degradation
and consequent damaged wire bundles.
The wiring on any airplane, regardless
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of age, is also susceptible to contributing
factors such as improper installation or
maintenance, contamination, fluid
leakages, inadvertent spillage of liquids,
or harmful debris that may be generated
during production or maintenance.

In developing an appropriate
compliance time for the required
inspection, we considered the safety
implications, the commenters’ request
in the original NPRM to extend the
compliance time from 15 to 18 months,
and normal maintenance schedules for
timely accomplishment of the
inspection. In consideration of these
items, we have determined that 18
months represents an appropriate
interval of time allowable wherein the
inspection can be accomplished during
scheduled maintenance intervals for the
majority of affected operators, and an
acceptable level of safety can be
maintained. However, we recognize that
some operators’ “C” check intervals are
longer than 18 months because of a low
utilization rate. Therefore, we have
revised the compliance time specified in
paragraph (a) of this AD to “Within 18
months or 6,000 flight hours after the
effective date of this AD, whichever
occurs later.”

Request To Exclude the Generator
Power Feeder Cables From the
Required Actions

One commenter requests that
paragraph (a) of the supplemental
NPRM be revised to state, “* * * to
detect discrepancies of the stranded
wire bundles routed in the notched floor
beam area along the ceiling of the
forward cargo compartment, from
station 368 through 742. * * *” The
commenter states that Revision 2 of the
referenced service bulletin describes an
inspection area beyond where wiring
actually exists, and that it does not
differentiate between the stranded wire
bundles and the feeder cables. The
commenter also states that the feeder
cables are well supported within an
inch of the stand-offs, are relatively stiff
as compared to the stranded wire
bundles, and are not part of the issues
that prompted the proposed actions on
the cables in this area. The commenter
further states that there is no benefit
gained from attaching plastic sleeving or
adding spacers where the cable is routed
greater than .125 inch from any stand-
off.

We do not agree with the suggestion
as worded by the commenter, but do
agree that the inspection area specified
in paragraph (a) and clearance
measurements specified in paragraph
(a)(2) of this AD need to be clarified. In
conjunction with Boeing, we conducted
an inspection of the subject area on

certain affected Boeing Model 767 series
airplanes at Boeing’s production area.
The inspection results revealed that
power feeder cables W208 and W236 are
more rigidly supported in their position
than other electrical wire bundles in the
forward cargo compartment from
stations 368 through 742 and RBLs 40
through 70, routed along the cargo
compartment ceiling. As discussed
previously, we have reviewed Revision
3 of Boeing Service Bulletin 767—
24A0128, dated June 24, 2004, which
clarifies the inspection area and
clearance measurement, and have
revised the final rule accordingly.

Request To Allow Installation of a Tie
Cord

One commenter requests that
paragraph (a)(2)(ii) of the supplemental
NPRM be revised to allow installation of
a tie cord instead of a tie strap. The
commenter notes that Figure 1, Step 5
of Revision 2 of the referenced service
bulletin specifies the use of a strap
having part number (P/N) BACS38K2 to
secure the harness to the cable mount.
The commenter states that the retainer
end of the strap can interfere with
adjacent harness runs and may cause
future damage.

We agree with the commenter’s
request and observations. We have
determined that a tie cord having P/N
BMS 13-54 or equivalent may be used
as an alternative to a strap having P/N
BACS38K2. We have revised paragraph
(a)(2) of this AD accordingly.

Request To Fix Service Bulletin Errors

One commenter notes that the
inspection area specified in the
“NOTES” column in the table of Figure
1 of Revision 2 of the service bulletin
should be from station ““368,” not
“638.” From this comment, we infer
that the commenter is requesting us to
inform Boeing of the error. We agree. As
discussed previously, Boeing has issued
and we have reviewed Revision 3 of the
service bulletin, which corrects the
typographical error. However, no
change to the final rule is necessary in
this regard, because this AD specifies
the correct station.

In the “NOTES” column in the table
of Figure 1 of Revision 2 of the service
bulletin, the same commenter also notes
that it refers to Boeing Standard Wiring
Practices Manual (BWSPM) sections 20—
10-11 and 20-10-12. The commenter
states that these sections specify
installation criteria, not an inspection
procedure, and that BWSPM section 20—
60-03, page 201, sub-task 222-003 is a
more appropriate reference as it is an
inspection criteria directed toward
damage identification.

We agree with the commenter that
BWSPM sections 20-10-11 and 20-10—
12 do not provide inspection
procedures. In fact, none of the BSWPM
sections describe procedures for
inspections. The intent of those sections
is to provide instructions how to
examine the wires and mounting
components to determine installation
and damage conditions and to make
necessary repairs. Revisions 2 and
Revision 3 of the service bulletin are
referring to those sections for that
purpose only. We also note that BSWPM
section 20-60-03, as suggested by the
commenter, provides procedures for
special protection of electrical
connectors. No change to the final rule
is necessary in this regard.

Request for Credit for Accomplishment
of Earlier Service Bulletin

One commenter requests that the
supplemental NPRM be revised to give
operators credit for prior
accomplishment of Boeing Alert Service
Bulletin 767-24A0128, dated May 11,
2000; and Revision 1, dated December 6,
2001; as acceptable means of
compliance with the requirements of the
supplemental NPRM.

A second commenter requests credit
for Revision 1 only. The commenter
states that Revision 1 of the service
bulletin is more restrictive than
Revision 2 with regard to the
installation of the subject Teflon
protection, clamps, and straps, and
therefore, offers an equivalent level of
protection to the wire bundles. The
commenter also states that the addition
of buttock line information to Revision
2, while useful data, does not affect the
ability to accomplish the intent of the
supplemental NPRM. The commenter
believes that all of the subject wire
bundles in the inspection area are
closely located to each other and clearly
visible to maintenance personnel when
the inspection area is accessed. Further,
the commenter notes that there are no
differences between the illustrations in
Revisions 1 and 2 showing wire bundle
locations subject to the inspection, and
therefore, concludes that the areas to be
accessed are the same.

We partially agree with the
commenters’ request. As discussed in
the preamble of the supplemental
NPRM, Revision 2 of the referenced
service bulletin expands the inspection
to include areas that were inadvertently
omitted from the original service
bulletin and Revision 1. Figure 1 of the
original issue and Revision 1 incorrectly
identifies the inspection area as RBL 70
only; the correct inspection area is
between RBL 40 and RBL 70. Therefore,
we do not agree with the commenters
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that accomplishing the required
inspection and applicable corrective
actions at RBL 70 only, as specified in
the original issue and Revision 1 of the
referenced service bulletin, is an
acceptable means of compliance with
the requirements of this AD. However,
as discussed previously, we have added
a new paragraph (b) to the final rule to
give operators credit for accomplishing
the required actions before the effective
date of the AD in accordance with those
previous releases of the referenced
service bulletin, provided that those
actions were done on the subject wire
bundles from stations 368 through 742
and from RBL 40 through 70.

Conclusion

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. These changes
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Changes to 14 CFR Part 39/Effect on the
AD

On July 10, 2002, the FAA issued a
new version of 14 CFR part 39 (67 FR
47997, July 22, 2002), which governs the
FAA’s airworthiness directives system.
The regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. However, for clarity and
consistency in this final rule, we have
retained the language of the
supplemental NPRM regarding that
material.

Changes to Labor Rate

We have reviewed the figures we have
used over the past several years to
calculate AD costs to operators. To
account for various inflationary costs in
the airline industry, we find it necessary
to increase the labor rate used in these
calculations from $60 per work hour to
$65 per work hour. The cost impact
information, below, reflects this
increase in the specified hourly labor
rate.

Cost Impact

There are about 774 airplanes of the
affected design in the worldwide fleet.
We estimate that 303 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 2 work hours
per airplane to accomplish the required
inspection, and that the average labor
rate is $65 per work hour. Based on
these figures, the cost impact of this AD
on U.S. operators is estimated to be
$39,390, or $130 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-22-25 Boeing: Amendment 39-13853.
Docket 2000-NM—-409-AD.

Applicability: Model 767-200, —300, and
—300F series airplanes; certificated in any
category; as listed in Boeing Alert Service
Bulletin 767-24A0128, Revision 3, dated
June 24, 2004.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent damage of wire bundles in the
forward cargo compartment, particularly
wires of the fuel quantity indication system
(FQIS) installed in that area, which could
cause arcing between the FQIS wires and
power wires in the damaged wire bundle,
lead to transmission of electrical energy into
the fuel tank, and result in a potential source
of ignition in the fuel tank, accomplish the
following:

Inspection and Corrective Actions

(a) Within 18 months or 6,000 flight hours
after the effective date of this AD, whichever
occurs later, do a one-time detailed
inspection for discrepancies of all wire
bundles, including power feeder cables W208
and W236, of the electrical system in the
forward cargo compartment from stations 368
through 742 and from right buttock lines
(RBL) 40 through 70, routed along the ceiling,
according to the Accomplishment
Instructions of Boeing Alert Service Bulletin
767—24A0128, Revision 3, dated June 24,
2004. Discrepancies include chafing or
damage of wire bundles near stand-offs that
attach the cargo ceiling liner to the floor
beams.

Note 2: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”

(1) Before further flight, repair any
discrepancy, according to the
Accomplishment Instructions of the service
bulletin.

(2) Before further flight, examine the
clearance between all wire bundles,
including the power feeder cables, in the
forward cargo compartment and the cargo
liner standoffs, and do the applicable
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corrective actions specified in paragraphs
(a)(2)(i) and (a)(2)(ii) of this AD, according to

the service bulletin. A tie cord having P/N
BMS 13-54 or equivalent may be used as an

alternative to a tie strap having part number
BACS38K2.

TABLE 1.—CLEARANCE BETWEEN WIRE BUNDLES AND CARGO LINER STANDOFFS

If the clearance between the—

Is—

Then—

(i) Wire bundles and cargo liner standoffs

(il) Power feeder cables and cargo liner standoffs

0.25 inch or more
Less than 0.13 inch

0.13 inch or more
Less than 0.13 inch

Between 0.13 and 0.25 inch .............

No further action is required by this AD.

Install sleeving and lacing tape

Install sleeving, lacing tape, cable spac-
ers, and straps.

No further action is required by this AD

Install sleeving, lacing tape, cable spac-
ers, and straps.

Credit for Actions Done Previously

(b) Accomplishment of the inspection and
applicable corrective actions before the
effective date of this AD in accordance with
Boeing Alert Service Bulletin 767-24A0128,
dated May 11, 2000; Revision 1, dated
December 6, 2001; or Revision 2, dated May
23, 2002; is acceptable for compliance with
the corresponding actions required by this
AD, provided that those actions were done
on all wire bundles, including power feeder
cables W208 and W236, of the electrical
system in the forward cargo compartment
from stations 368 through 742 and from RBLs
40 through 70, routed along the ceiling.

Alternative Methods of Compliance

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Service Bulletin 767-24A0128,
Revision 3, dated June 24, 2004. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplanes, PO Box 3707, Seattle,
Washington 98124-2207. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Effective Date

(f) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-24624 Filed 11-8—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-CE-51-AD; Amendment
39-13857; AD 2004-23-02]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 65, 90, 99, 100, 200,
and 1900 Series Airplanes, and Models
70 and 300 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA supersedes
Airworthiness Directive (AD) 87—22-01
R1, which applies to certain Raytheon
Aircraft Company (Raytheon) 65, 90, 99,
100, 200, and 1900 series airplanes, and
Models 70 and 300 airplanes. AD 87—
22—-01 R1 currently requires you to
repetitively inspect the nose landing
gear (NLG) fork for cracks. If cracks are
found that exceed certain limits, AD 87—
22-01 R1 requires you to replace the
NLG fork with a serviceable part or an
improved NLG fork (Kit No. 101-8030—
1 S or Kit No. 114-8015-1 S, as
applicable). Incorporating an improved
NLG fork kit terminates the repetitive
inspection requirements. This AD is the
result of FAA’s policy (since 1996) to
disallow airplane operation when
known cracks exist in primary structure.
This AD retains the inspection
requirements of AD 87-22-01 R1,
requires you to incorporate an improved

NLG fork kit anytime a crack is found,
and adds additional airplanes to the
applicability section of this AD. We are
issuing this AD to detect and correct
cracks in the NLG fork, which could
result in reduced structural integrity
and inability of the NLG fork to carry
design limit and ultimate loads. The
reduced residual strength may cause
separation failure of the NLG fork,
which could result in loss of control of
the airplane during take off, landing,
and taxi operations.

DATES: This AD becomes effective on
December 23, 2004.

As of December 23, 2004, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.
ADDRESSES: You may get the service
information identified in this AD from
Raytheon Aircraft Company, 9709 E.
Central, Wichita, Kansas 67201-0085;
telephone: (800) 429-5372 or (316) 676—
3140.

You may view the AD docket at FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2003—-CE-51-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. Office
hours are 8 a.m. to 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Steven E. Potter, Aerospace Engineer,
Wichita Aircraft Certification Office
(ACO), FAA, 1801 Airport Road,
Wichita, Kansas 67209; telephone: (316)
946-4124; facsimile: (316) 946—4407.
SUPPLEMENTARY INFORMATION:

Discussion

Has FAA taken any action to this
point? Reports of cracks in the nose
landing gear (NLG) fork on several
Raytheon airplanes caused us to issue
AD 87-22-01, Amendment 39-5748,
and AD 87-22-01 R1, Amendment 39—
6312, against certain Raytheon 65, 90,
99, 100, 200, and 1900 series airplanes,
and Models 70 and 300 airplanes.

AD 87-22-01 required you to
repetitively inspect the nose landing
gear (NLG) fork for cracks. If cracks were
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found during any inspection that
exceeded certain limits, you were
required to replace the NLG fork with a
serviceable part.

AD 87-22-01 R1 retained the
repetitive inspection and replacement
requirements from AD 87-22-01. AD
87-22-01 R1 also introduced
incorporating an improved NLG fork
(Kit No. 101-8030-1 S or Kit No. 114—
8015-1 S, as applicable) as a
terminating action for the repetitive
inspection requirements of this AD.

What has happened since AD 87-22-
01 R1 to initiate this action? As
currently written, AD 87-22-01 R1
allows continued flight if cracks are
found in the NLG fork that do not
exceed certain limits. In 1996, FAA
developed policy to not allow airplane
operation when known cracks exist in
primary structure, unless the ability to
sustain limit and ultimate load with
these cracks is proven. The NLG fork is
considered primary structure, and the
FAA has not received any analysis to
prove that limit and ultimate loads can
be sustained with cracks in this area.

This AD brings the actions of AD 87—
22—-01 R1 in compliance with FAA
policy. Therefore, FAA has determined
the crack limits contained in AD 87-22—
01 R1 should be eliminated and that AD
action should be taken to require
immediate incorporation of Kit No. 101—
8030—1 S or Kit No. 114-8015-1 S, as
applicable, anytime a crack is found.

This policy did not exist when we
issued AD 87-22-01 and AD 87-22-01
R1.

What is the potential impact if FAA
took no action? This condition, if not
detected and corrected, could cause
failure of the NLG fork to carry design
limit and ultimate loads. Failure of the
NLG fork could result in loss of control
of the airplane during take off, landing,
and taxi operations.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain
Raytheon Aircraft Company (Raytheon)
65, 90, 99, 100, 200, and 1900 series
airplanes, and Models 70 and 300
airplanes. This proposal was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on March
18, 2004 (12807). The NPRM proposed
to require you to repetitively inspect the
nose landing gear (NLG) fork for cracks
replacing the NLG fork assembly
anytime cracks are found.

Comments

Was the public invited to comment?
We provided the public the opportunity
to participate in developing this AD.

The following presents the comments
received on the proposal and FAA’s
response to each comment:

Comment Issue No. 1: Clarify the
Applicability

What is the commenter’s concern?
The commenter states the compliance
statement in paragraph (e)(1) of the
proposed AD is confusing. The
compliance statement requires an initial
inspection of the nose landing gear
(NLG) fork assembly for any signs of
cracks on airplanes not previously
affected by AD 87-22—01 R1. This
inspection is required within the next
200 hours time-in-service (TIS) after the
effective date of this AD. However, it is
also stated later in the proposed AD that
incorporation of Kit No. 101-8030-1 S
or Kit No. 114-8015-1 S (as applicable)
is a terminating action to the
requirements of the AD and no further
action is required. The commenter states
that it does not make sense to comply
with the initial inspection if you have
already done the terminating action.

The commenter states the reason that
AD 87-22-01 R1 did not affect most
airplanes is because they incorporate Kit
No. 101-8030-1 S or Kit No. 114-8015—
1 S (as applicable).

We infer the commenter wants more
clarification to exempt airplanes that
incorporate Kit No. 101-8030-1 S or Kit
No. 114-8015-1 S (as applicable) from
the applicability of the AD.

What is FAA’s response to the
concern? We agree that additional
clarification may help remove confusion
about the need to comply with the
initial inspection required in the
proposed AD. The proposed AD was
written to account for the different set
of serial numbers affected by AD 87-22—
01 R1 and the proposed AD.

We will add a statement to paragraph
(c) and (e)(1) to clarify that airplanes
that already incorporate Kit No. 101—
8030-1 S or Kit No. 114-8015-1 S (as
applicable) are exempt from this AD.

We will change the final rule AD
based on this comment.

Comment Issue No. 2: Replacement
Parts Not Available

What is the commenter’s concern?
The commenter states that in April
2004, Raytheon Aircraft Company
(Raytheon) did not have a supply of
replacements kits available. The
commenter is concerned that a shortage
of replacement kits could ground the
affected airplanes.

We infer the commenter wants us to
confirm the availability and supply of
replacements kits before issuing the
final rule AD.

What is FAA’s response to the
concern? We concur with the
commenter that a low supply of
replacement kits would be a problem.
However, on the effective date of this
AD, Raytheon has assured us that
replacement kits will be available.

We are not changing the final rule AD
based on this comment.

Comment Issue No. 3: Revise the
Proposed AD

What is the commenter’s concern?
The commenter states that AD 87—-22-01
R1 sufficiently addresses inspecting and
monitoring cracks in the nose landing
gear (NLG) fork. The commenter states
that no failures occurred after using the
procedures and crack limitations set in
AD 87-22-01 R1. The commenter adds
that he has several hundred thousands
of hours of experience with numerous
affected airplanes with only three or
four cracks found in the past 20 years.

The commenter also disagrees with
the FAA’s policy (since 1996) to
disallow airplane operation when
known cracks exist in a primary
structure. The commenter states the
policy is not justified by quantifiable
resulting safety improvements and
needs to be revised.

The commenter states the proposed
AD imposes an unnecessary economic
burden upon the owners/operators of
the affected airplanes.

The commenter wants AD 87-22-01
R1 to remain in place since it allows a
reasonable period of time after
discovering a crack to obtain and install
a replacement kit.

What is FAA’s response to the
concern? We do not concur with the
commenter. In 1996, FAA developed
policy to not allow airplane operation
when known cracks exist in primary
structure, unless the ability to sustain
limit and ultimate load with these
cracks is proven. The NLG fork is
considered primary structure, and the
FAA has not received any analysis to
prove that limit and ultimate loads can
be sustained with cracks in this area.
For this reason, the FAA has determined
the crack limits contained in AD 87-22—
01 R1 should be eliminated and that AD
action should be taken to require
immediate incorporation of Kit No. 101—
8030-1 S or Kit No. 114-8015—-1 S (as
applicable) anytime a crack is found.

We are not changing the final rule AD
based on this comment.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for
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the changes discussed above and minor
editorial corrections. We have
determined that these changes and
minor corrections:

—Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.
This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.

Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
5,296 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to accomplish the inspection:

Total cost
Labor cost Parts cost per airplane Total cost on U.S. operators
2 workhours x $65 per hour = $130 .......cccceeuenvee. Not applicable ............... $130 | $130 x 5,296 = $688,480.

We estimate the following costs to
accomplish any necessary replacements
that will be required based on the

results of this inspection. We have no
way of determining the number of

airplanes that may need this repair/
replacement:

Labor cost

Parts cost

Total cost per kit

4 workhours x $65 per hour = $260

Kit No. 101-8030-1 S = $4,152

Kit No. 114-8015-1 S = $4,210

Kit No. 101-8030-1 S: $260 + $4,152 =
$4,412.

Kit No. 114-8015-1 S: $260 + $4,210 =
$4,470.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “AD Docket No. 2003—CE-51—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
87—-22—-01 R1, Amendment 39-6312, and
by adding a new AD to read as follows:

2004-23-02 Raytheon Aircraft Company:
Amendment 39-13857; Docket No.
2003-CE-51-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on December
23, 2004.

What Other ADs Are Affected by This
Action?

(b) This AD supersedes AD 87-22—-01 R1,
Amendment 39-6312.

What Airplanes Are Affected by This AD?

(c) This AD affects the following airplane
models and serial numbers that:

(1) Do not incorporate Kit No. 1001-8030—
1 S or Kit No. 114-8015-1 S (as applicable);
and

(2) Are certificated in any category:

Serial numbers

(i) AB5 and A65-8200

(i) 70
(iii) 65-A80, 65-A80-8800, and 65-B80
(iv) 65-88

(v) 65-90, 65-A90, B90, C90, and CI0A
(

vi) 65-A90-1 (U-21A, JU-21A, U-21G, RU-21A, RU-21D, and RU-

21H).

(vii) 65-A90-2 (RU-21B)
(viii) 65-A90-3 (RU-21C)
(ix) 65-A90—4 (RU-21E and RU-21H)

LB—1 through LB-35.

LS—1 through LS-3.
LT-1 and LT-2.
LU-1 through LU-15.

LC—-240 through LC-335.

LD-151 through LD-511.

LP-1 through LP-26, LP—-28, and LP-30 through LP-47.
LJ—1 through LJ—1190.

LM-1 through LM-141.
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Serial numbers

(

(xi

(xii) HO0 (T—44A)
(xiii) 99, 99A, A99, A99A, B99, and C99 .
(xiv) 100 and A100
(xv) A100 (U-21F)
(xvi) A100-1 (U-21J) .
(xvii) B100
(xviii) 200 and B200
(xix) 200C and B200C
(

(

(

(

(

(

(

(

(

x

xx) 200CT and B200CT ...
xxi) 200T and B200T
xxii) A200 (C—12A and C-12C)
xxiii) A200C (UC-12B)
xxiv) A200CT (C-12D, FWC-12D, and C—-12F) ..
xxv) A200CT (RC- 12D and RC—12H)
xxvi) A200CT (RC-12G)
xxvii) A200CT (RC-12K)
xxviii) B200C (C—12F)

xxix) B200C (UC-12F)
xxx) B200C (UC-12M)

xxxiii) 1900C )

(
(
(
g
(xxxiv) 1900C (C-12J)

LW-1 through LW-347.

LA-2 through LA-236.

LL—1 through LL-61.

U-1 through U-239.

B-2 through B-93, and B-100 through B-247.

B—-95 through B-99.

BB-3 through BB-5.

BE-1 through BE-137.

BB-2, and BB—6 through BB—1314.

BL-1 through BL-72, and BL-124 through BL-131.

BN-1 through BN—4.

BT—1 through BT-33.

BC—1 through BC-75 and BD—1 through BD-30.

BJ—1 through BJ-66.

BP-1, BP-7 through BP-11, BP—19, and BP—24 through BP-63.

GR-1 through GR-19.

FC—1 through FC-3.

FE-1 through FE-9.

BL-73 through BL-112, BL-118 through BL-123, and BP-64 through
BP-71.

BU-1 through BU-10.

BV-1 through BV-10.

FA—1 through FA-168, and FF—1 through FF-19.

UA-1 through UA-3.

UB-1 through UB-74, and UC—1 through UC-78.

UD-1 through UD-6.

What Is the Unsafe Condition Presented in
This AD?

(d) The actions specified in this AD are
intended to detect and correct cracks in the
nose landing gear (NLG) fork, which could

result in reduced structural integrity and
failure of the NLG fork to carry design
ultimate load. This failure could result in
loss of control of the airplane during take off,
landing, and taxi operations.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect, using fluorescent liquid penetrant or
magnetic particle method, the nose landing
gear (NLG) fork assembly for any signs of
cracks unless Kit No. 101-8030-1 S or Kit
No. 114-8015—-1 S (as applicable) is incor-
porated, then no further action is required.

For airplanes previously affected by AD 87—
22-01 R1: Initially inspect within 200 hours
time-in-service (TIS) after the last inspec-
tion required by AD 87-22-01 R1. For air-
planes not previously affected by AD 87—
22-01 R1: Initially inspect within the next
200 hours TIS after December 23, 2004
(the effective date of this AD), unless al-
ready done.

Follow the instructions in Part Il of Raytheon
Aircraft Company Mandatory Service Bul-
letin SB 32-2102, Revision 7, Revised:
July, 2003.

(2) If cracks are found during the inspection re-
quired in paragraph (e)(1) of this AD, incor-
porate Kit No. 101-8030-1 S or Kit No. 114—
8015-1 S (as applicable).

Before further flight after December 23, 2004
(the effective date of this AD).

Follow the instructions in Part Il of Raytheon
Aircraft Company Mandatory Service Bul-
letin SB 32-2102, Revision 7, Revised:
July, 2003.

(3) If no cracks are found during the inspection
required in paragraph (e)(1) of this AD, repet-
itively inspect until Kit No. 101-8030-1 S or
Kit No. 114-8015-1 S (as applicable) is in-
corporated. When Kit No. 101-8030-1 S or
Kit No. 114-8015—1 S is incorporated, no fur-
ther action is required.

Repetitively inspect at intervals not to exceed
200 hours TIS after the initial inspection re-
quired in paragraph (e)(1) of this AD. Incor-
porate Kit No. 101-8030-1 S or Kit No.
114-8015-1 S (as applicable) prior to fur-
ther flight after any inspection in which
cracks are found.

Follow the instructions in Part Ill of Raytheon
Aircraft Company Mandatory Service Bul-
letin SB 32-2102, Revision 7, Revised:
July, 2003.

(4) Incorporating Kit No. 101-8030-1 S or Kit
No. 114-8015-1 S (as applicable) is the ter-
minating action for the repetitive inspection
requirements specified in paragraph (e)(3) of
this AD.

Kit No. 101-8030-1 S or Kit No. 114-8015-1
S (as applicable) can be incorporated at
any time. When incorporated, no further ac-
tion is required.

Follow Raytheon Aircraft Company Mandatory
Service Bulletin SB 32-2102, Revision 7,
Revised: July, 2003.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,

send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Wichita Aircraft Certification Office
(ACO), FAA. For information on any already
approved alternative methods of compliance,

contact Steven E. Potter, Aerospace Engineer,
Wichita ACO, FAA, 1801 Airport Road,
Wichita, Kansas 67209; telephone: (316) 946—
4124; facsimile: (316) 946—4407.
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Does This AD Incorporate Any Material by
Reference?

(g) You must do the actions required by
this AD following the instructions in
Raytheon Aircraft Company Mandatory
Service Bulletin SB 32-2102, Revision 7,
Revised: July, 2003. The Director of the
Federal Register approved the incorporation
by reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. You may get a copy from Raytheon
Aircraft Company, 9709 E. Central, Wichita,
Kansas 67201-0085; telephone: (800) 429—
5372 or (316) 676—3140. You may review
copies at FAA, Central Region, Office of the
Regional Counsel, 901 Locust, Room 506,
Kansas City, Missouri 64106; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Kansas City, Missouri, on
November 1, 2004.
James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24718 Filed 11-8—04; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18572; Directorate
Identifier 2003—-NM-72-AD; Amendment 39—
13848; AD 2004—22-20]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Model MD-11 and MD-11F
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-11 and
MD-11F airplanes. This AD requires
replacement of low base terminal
boards, related investigative action, and
corrective actions if necessary. This AD
is prompted by arcing between a power
feeder cable and terminal board support
bracket. We are issuing this AD to
prevent arcing damage to the power
feeder cables, terminal boards, and
adjacent structure, which could result in
smoke and/or fire in the cabin.

DATES: This AD becomes effective
December 14, 2004.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of December 14, 2004.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). You can examine this
information at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741
6030, or go to: http://www.archives.gov/
federal_register/

code_of _federal_regulations/
ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office

ESTIMATED COSTS

(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the DOT street address stated in the
ADDRESSES section.

FOR FURTHER INFORMATION CONTACT:
Technical information: Brett Portwood,
Aerospace Engineer, Systems and
Equipment Branch, ANM—-130L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5350; fax (562)
627-5210. Plain language information:
Marcia Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain McDonnell Douglas
Model MD—-11 and MD-11F airplanes.
That action, published in the Federal
Register on July 13, 2004 (69 FR 41992),
proposed to require replacement of low
base terminal boards, related
investigative action, and corrective
actions if necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 152 airplanes of the
affected design in the worldwide fleet.
This AD will affect about 52 airplanes
of U.S. registry. The following table
provides the estimated costs for U.S.
operators to comply with this AD.

Cost per airplane
Airplanes identified in the service Average labor rate (depending on
bulletin as— Work hours per hour Parts cost the airplane
configuration)
GroUP 1 v 3 $65 $45-$384 $240-$579
Groups 2 and 5 .....ccocceeeieiniiiieeee 1 65 45-384 110449
Groups 3,4,and 6 ........ccoeceerieennnn. 65 45-384 175-514

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
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a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2004-22-20 McDonnell Douglas:
Amendment 39-13848. Docket No.
FAA-2004-18572; Directorate Identifier
2003-NM-72—-AD.

Effective Date

(a) This AD becomes effective December
14, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-11 and MD-11F airplanes, as
listed in McDonnell Douglas Alert Service

Bulletin MD11-24A175, Revision 01, dated
April 25, 2003; certificated in any category.

Unsafe Condition

(d) This AD was prompted by arcing
between a power feeder cable and terminal
board support bracket. We are issuing this
AD to prevent arcing damage to the power
feeder cables, terminal boards, and adjacent
structure, which could result in smoke and/
or fire in the cabin.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin References

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of McDonnell Douglas Alert
Service Bulletin MD11-24A175, Revision 01,
dated April 25, 2003, including Boeing
Information Notices MD11-24A175 IN 01,
dated November 6, 2003, and MD11-24A175
IN 02, dated December 17, 2003.

Replacement, Related Investigative Action,
and Corrective Actions

(g) Within 18 months after the effective
date of this AD, replace low base terminal
boards with higher base terminal boards in

accordance with the applicable figure in the
service bulletin, and do all related
investigative action/applicable corrective
actions by accomplishing all the actions in
the service bulletin, except as provided by
paragraph (h) of this AD. Any related
investigative action/applicable corrective
actions must be done before further flight.

(h) If, during the corrective actions
required by paragraph (g) of this AD, the type
of structural material that has been damaged
is not covered in the structural repair
manual, before further flight, repair in
accordance with a method approved by the
Manager, Los Angeles Aircraft Certification
Office (ACO), FAA.

Parts Installation

(i) As of the effective date of this AD, no
person may install a terminal board, as listed
in section 1.A.2. “Spares Affected” of the
Planning Information of the service bulletin,
on any airplane.

No Reporting

(j) Although the service bulletin referenced
in this AD specifies to submit certain
information to the manufacturer, this AD
does not include that requirement.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, Los Angeles ACO, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(1) You must use McDonnell Douglas Alert
Service Bulletin MD11-24A175, Revision 01,
dated April 25, 2003, including Boeing
Information Notice MD11-24A175 IN 01,
dated November 6, 2003, and Boeing
Information Notice MD11-24A175 IN 02,
dated December 17, 2003, to perform the
actions that are required by this AD, unless
the AD specifies otherwise. The Director of
the Federal Register approves the
incorporation by reference of these
documents in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. For copies of the
service information, contact Boeing
Commercial Airplanes, Long Beach Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024).
For information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on October
25, 2004.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24623 Filed 11-8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18573; Directorate
Identifier 2003—-NM-71-AD; Amendment 39—
13847; AD 2004—22-19]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-11
airplanes. This AD requires revising the
cable connection stackups for mid-cabin
terminal strips, replacing the terminal
strips, and removing a nameplate, as
applicable. This AD also requires an
inspection for arcing damage in the mid-
cabin area, and corrective actions if
necessary. This AD is prompted by an
incident in which arcing occurred
between the power feeder cables and
support bracket of the terminal strips.
We are issuing this AD to prevent arcing
damage to the terminal strips and
damage to the adjacent structure, which
could result in smoke and/or fire in the
mid-cabin compartment.

DATES: This AD becomes effective
December 14, 2004.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of December 14, 2004.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). You can examine this
information at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
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the plaza level of the Nassif Building at
the DOT street address stated in the
ADDRESSES section.

FOR FURTHER INFORMATION CONTACT:
Technical information: Brett Portwood,
Aerospace Engineer, Systems and
Equipment Branch, ANM-130L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5350; fax (562)
627-5210.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.
SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR part 39 with
an AD for certain McDonnell Douglas
Model MD-11 airplanes. That action,
published in the Federal Register on
July 13, 2004 (69 FR 41990), proposed
to require revising the cable connection
stackups for mid-cabin terminal strips,
replacing the terminal strips, and
removing a nameplate, as applicable.
That action also proposed to require an
inspection for arcing damage in the mid-
cabin area, and corrective actions if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

This AD will affect about 23 airplanes
of U.S. registry and 90 airplanes
worldwide. The required actions will
take between 5 and 6 work hours per
airplane depending on the airplane
configuration, at an average labor rate of
$65 per work hour. Required parts will
cost between $673 and $975 depending
on the airplane configuration. The
airplane configuration group requiring
the fewest number of work hours
requires parts that cost approximately
$710. Based on these figures, the
estimated cost of the AD for U.S.
operators is between $1,035 and $1,365
per airplane depending on the airplane
configuration.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on

the States, on the relationship between
the national government and the States,

or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2004-22-19 McDonnell Douglas:
Amendment 39-13847. Docket No.
FAA-2004-18573; Directorate Identifier
2003-NM-71-AD.

Effective Date

(a) This AD becomes effective December
14, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-11 series airplanes, as listed in
paragraph 1.A.1. of McDonnell Douglas Alert

Service Bulletin MD11-24A176, dated May
27, 2003; certificated in any category.

Unsafe Condition

(d) This AD was prompted by an incident
in which arcing occurred between the power
feeder cables and support bracket of the
terminal strips. We are issuing this AD to
prevent arcing damage to the terminal strips
and damage to the adjacent structure, which
could result in smoke and/or fire in the mid-
cabin compartment.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Revise Wire Connection Stackups; Remove
Nameplate, as Applicable; and Inspect for
Damage

(f) Within 18 months after the effective
date of this AD, do the actions specified in
paragraphs (f)(1) and (f)(2) of this AD, in
accordance with the Accomplishment
Instructions of McDonnell Douglas Alert
Service Bulletin MD11-24A176, dated May
27, 2003. Although the service bulletin
specifies to submit information to the
manufacturer in paragraph 4, “Appendix,”
this AD does not include that requirement.

(1) Revise the wire connection stackups,
replace the terminal strips for the power
feeder cables, and remove nameplates, as
applicable, at the affected mid-cabin
locations.

(2) Do a general visual inspection to detect
arcing damage of the surrounding structure,
adjacent system component, and electrical
cables in the mid-cabin area.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Corrective Action If Necessary

(g) If any damage is detected during the
inspection required by paragraph (f) of this
AD, before further flight, repair damage or
replace the damaged part with a new part, in
accordance with the Accomplishment
Instructions of McDonnell Douglas Alert
Service Bulletin MD11-24A176, dated May
27, 2003. If the type of structural material
that has been damaged is not covered in the
Structural Repair Manual, before further
flight, repair in accordance with a method
approved by the Manager, Los Angeles
Aircraft Certification Office (ACO), FAA.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, Los Angeles ACO, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19.

Material Incorporated by Reference

(i) You must use McDonnell Douglas Alert
Service Bulletin MD11-24A176, dated May
27, 2003, to perform the actions that are
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
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copies of the service information, contact
Boeing Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Data and
Service Management, Dept. C1-L5A (D800—
0024). For information on the availability of
this material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on October
25, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service

[FR Doc. 04—24622 Filed 11-8—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2000-NM-32-AD; Amendment
39-13846; AD 2004-22-18]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Model MD-11 and —-11F
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model MD-11 and —11F
airplanes, that requires an inspection of
the auto throttle servo (ATS) assembly
and corrective actions if necessary. The
actions specified by this AD are
intended to prevent electrical shorting
of the brake coils of the ATS, which
could result in smoke in the cockpit
and/or passenger cabin. This action is
intended to address the identified
unsafe condition.
DATES: Effective December 14, 2004.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 2004.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be

examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; at the FAA, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of federal _regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712—4137; telephone (562) 627-5350;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model MD-11 and —11F
airplanes was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on July 13, 2004 (69 FR 41985).
That action proposed to require an
inspection of the auto throttle servo
assembly and corrective actions if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Cost Impact

There are about 195 McDonnell
Douglas Model MD-11 and —11F
airplanes of the affected design in the
worldwide fleet. We estimate that 62
airplanes of U.S. registry will be affected
by this AD, that it will take about 1
work hour per airplane to accomplish
the inspection, and that the average
labor rate is $65 per work hour. Based
on these figures, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $4,030, or
$65 per airplane.

The cost impact figure discussed
above is based on assumptions that no

operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:
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2004-22-18 McDonnell Douglas:
Amendment 39-13846. Docket 2000—
NM-32—-AD.

Applicability: Model MD-11 and —-11F
airplanes, as listed in Boeing Service Bulletin
MD11-22-026, dated December 19, 2003;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent electrical shorting of the brake
coils of the auto throttle servo (ATS), which
could result in smoke in the cockpit and/or
passenger cabin, accomplish the following:

Inspect ATS

(a) Within 36 months after the effective
date of this AD, do an inspection to
determine the part number (P/N) of the ATS
assembly of the servo assembly of the TCM,
in accordance with the Accomplishment

TABLE.—CORRECTIVE ACTIONS

Instructions of Boeing Service Bulletin
MD11-22-026, dated December 19, 2003.

Corrective Actions

(b) Before further flight after doing the
inspection required by paragraph (a) of this
AD, do the applicable corrective action(s)
specified in “Table-Corrective Actions,” in
accordance with Boeing Service Bulletin
MD11-22-026, dated December 19, 2003.

If—

Then—

(1) P/N 4059004-903 is installed ............c........
(2) P/N 4059004-903 is not installed ................

Reidentify the TCM assembly.

fication.

Replace the existing ATS assembly of the TCM assembly with a new ATS assembly, and re-
identify the TCM assembly; or return TCM assembly to Boeing for modification and reidenti-

Parts Installation

(c) As of the effective date of this AD, no
person shall install a thrust control module
assembly having part number ABH7760-1,
ABH7760-501, ABH7760-503, SR11761001—
3, SR11761001-5, SR11761001-7,
SR11270022-3, SR11761001-9,
SR11270022-5, or SR11761001-11, on any
airplane.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
alternative methods of compliance for this
AD.

Incorporation by Reference

(e) The actions shall be done in accordance
with Boeing Service Bulletin MD11-22-026,
dated December 19, 2003. This incorporation
by reference was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Boeing Commercial
Airplanes, Long Beach Division, 3855
Lakewood Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800-0024).
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; at the
FAA, Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California; or at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/code_of _federal_regulations/
ibr_locations.html.

Effective Date

(f) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
25, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—-24621 Filed 11-8—04; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2001-NM-54-AD; Amendment
39-13845; AD 2004—22-17]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Model MD-11 and —11F
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model MD-11 and MD-11F
airplanes, that requires an inspection of
the connector cables for signs of arcing
and/or signs of moisture penetration
into the overhead decoder units (ODU),
and replacement of the affected ODU(s)
with a new ODU, if necessary. This
action also requires modification and
reidentification of the cable assemblies
and the connect cable assemblies at
shipside power to the ODU, ODU to
ODU, and adjacent bag racks; and
replacing certain connectors of the ODU
and shipside power cable assemblies.
The actions specified by this AD are
intended to prevent moisture from
entering through the rear of the
connector of the ODUs located in the
overhead baggage stowage racks, which
could result in a short, damage to the
connector pins, and consequent smoke
and/or fire in the cabin. This action is
intended to address the identified
unsafe condition.
DATES: Effective December 14, 2004.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director

of the Federal Register as of December
14, 2004.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5350;
fax (562) 627-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain McDonnell
Douglas Model MD-11 and MD-11F
airplanes was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on July 13, 2004 (69 FR 41987).
That action proposed to require an
inspection of the connector cables for
signs of arcing and/or signs of moisture
penetration into the overhead decoder
units (ODU), and replacement of the
affected ODU(s) with a new ODU, if
necessary. That action also proposed to
require modification and
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reidentification of the cable assemblies
and the connect cable assemblies at
shipside power to the ODU, ODU to
ODU, and adjacent bag racks; and
replacing certain connectors of the ODU
and shipside power cable assemblies.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 114
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
28 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately between 295 and 2,056
work hours per airplane (i.e., 2 work
hours per ODU and shipside connector;
the number of ODUs and shipside
connectors per airplane will vary
between 59 and 1,028 depending on the
airplane’s configuration) to accomplish
the required actions, and that the
average labor rate is $65 per work hour.
Required parts will cost approximately
between $2,264 and $130,864 per
airplane (depending on the airplane
configuration). Based on these figures,
the cost impact of the AD on U.S.
operators is estimated to be between
$21,439 and $264,504 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact

figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions. The
manufacturer may cover the cost of
replacement parts associated with this
proposed AD, subject to warranty
conditions. As a result, the costs
attributable to the proposed AD may be
less than stated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-22-17 McDonnell Douglas:
Amendment 39-13845. Docket 2001—
NM-54—-AD.

Applicability: Model MD-11 and —-11F
airplanes, as listed in Boeing Alert Service
Bulletin MD11-33A065, Revision 02, dated
April 1, 2003; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent moisture from entering through
the rear of the connector of the overhead
decoder units (ODU) located in the overhead
baggage stowage racks, which could result in
a short, damage to the connector pins, and
consequent smoke and/or fire in the cabin,
accomplish the following:

Service Bulletin References

(a) The term “‘service bulletin,” as used in
this AD, means Boeing Alert Service Bulletin
MD11-33A065, Revision 02, dated April 1,
2003.

Part 1: Cable Assemblies of the ODU

(b) Within 18 months after the effective
date of this AD, do the actions specified in
paragraphs (b)(1) through (b)(4) of Table 1 of
this AD, as applicable, and any applicable
corrective actions by doing all actions in Part
1 of the Work Instructions of the service
bulletin. Do the actions per the service
bulletin. Do any applicable corrective actions
before further flight.

TABLE 1.—CABLE ASSEMBLIES OF THE ODUS

For Airplanes Identified in the Service Bulletin
as—

Actions—

(1) Groups 1 through 69

(2) Groups 1 through 69

(3) Groups 1 through 72

(4) Groups 70 through 72

nector ends.

penetration into the ODUs.

Do a general visual inspection of the P1 connector end of all AWP9604 cable assemblies of
the ODUs to determine if SK2464—15 connectors are present.

Replace the connector ends on the applicable cable assemblies of the ODUs with new con-

Do general visual inspection of the cable connectors for signs of arcing or signs of moisture

Replace the connectors of the applicable cable assemblies of the ODUs with new connectors.

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within

touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,

flashlight, or droplight and may require

removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”
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Part 2: Shipside Cable Assemblies

(c) For Groups 1 through 69 identified in
the service bulletin: Within 18 months after
the effective date of this AD, do the actions
specified in paragraphs (c)(1) through (c)(3)
of this AD, and any applicable corrective
action by doing all actions in paragraphs 1.,
and 3. through 10., as applicable, of Part 2
of the Work Instructions of the service
bulletin. Do the actions per the service
bulletin. Do any applicable corrective actions
before further flight.

(1) Do a general visual inspection of the P1
connector end of the jumper cables of the
centerline AWP9606 shipside cable
assemblies to determine if SK2464-9
connectors are present.

(2) Replace the P1 connector ends on the
applicable shipside cable assemblies with
new connector ends.

(3) Replace the connectors of the
applicable shipside cable assemblies with
new connectors.

Differences Between AD and Referenced
Service Bulletin

(d) Although the service bulletin
referenced in this AD specifies to submit
certain information to the manufacturer, this
AD does not include that requirement.

(e) Although the service bulletin describes
the procedure for a general visual inspection
of the connector cables of the shipside cable
assemblies for signs of arcing or signs of
moisture penetration for certain airplanes,
this AD does not require that inspection.

Note 2: Where there are differences
between the AD and the service bulletin, the
AD prevails.

Parts Installation

(f) As of the effective date of this AD, no
person shall install a cable assembly having
a part number in the “Existing Part Number”
column of the applicable table specified in
paragraph 2.C.3, “‘Parts Necessary for Each
Airplanes” of the service bulletin, on any
airplane.

Alternative Methods of Compliance (AMOC)

(g) In accordance with 14 CFR 39.19, the
Manager, Los Angeles Aircraft Certification
Office, FAA, is authorized to approve
AMOC:s for this AD.

Incorporation by Reference

(h) The action shall be done in accordance
with Boeing Alert Service Bulletin MD11-
33A065, excluding Appendix, Revision 02,
dated April 1, 2003. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplanes,
Long Beach Division, 3855 Lakewood
Boulevard, Long Beach, California 90846,
Attention: Data and Service Management,
Dept. C1-L5A (D800-0024). Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of _federal_regulations/
ibr_locations.html.

Effective Date

(i) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
25, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04-24620 Filed 11-8-04; 8:45 am]|
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-106—AD; Amendment
39-13855; AD 2004—22-27]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737-600, —700, —700C, —800, and
—900 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
600, =700, —700C, —800, and —900 series
airplanes, that requires a general visual
inspection for sealant at the interface
between the diagonal brace fitting and
the aft bulkhead and at the four bolts
common to the interface. It also requires
applying sealant if none is present or if
it is not continuous. This action is
necessary to prevent flammable fluid in
the upper or rear pylon areas from
leaking past unsealed areas and onto a
hot engine nozzle, which could result in
ignition of the fluid, causing an
undetected and uncontrollable fire to
spread into the engine struts. This
action is intended to address the
identified unsafe condition.
DATES: Effective December 14, 2004.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 2004.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741

6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Doug Pegors, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone
(425) 917-6504; fax (425) 917—6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737-600, =700, —700C, —800, and
—900 series airplanes was published in
the Federal Register on May 3, 2004 (69
FR 24101). That action proposed to
require a general visual inspection for
sealant at the interface between the
diagonal brace fitting and the aft
bulkhead and at the four bolts common
to the interface. It also proposed to
require applying sealant if none is
present or if it is not continuous.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Extend Compliance Time

One commenter requests that the FAA
extend the compliance time for the
general visual inspection from 18
months or 3,500 flight cycles, whichever
occurs first, to 24 months or 4,500 flight
cycles, whichever occurs first. The
commenter states that access is common
for the proposed inspection and Boeing
Maintenance Planning Document (MPD)
tasks 54—040-1 through 54-050-02,
dated February 10, 2004, and that it
would be more cost efficient if the
commenter could perform the
inspection and MPD tasks during the
same maintenance visit, every 24
months.

We do not agree with the request to
extend the compliance time. The
commenter provided no justification for
the change other than for the
convenience of its maintenance
program. In developing an appropriate
compliance time for this action, we
considered the recommendation of the
manufacturer, urgency associated with
the subject unsafe condition, and the
practical aspect of accomplishing the
required inspection within a period of
time that corresponds to the normal
scheduled maintenance for most
affected operators. However, under the
provisions of paragraph (c) of the final
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rule, we may approve requests for
adjustments to the compliance time if
data are submitted to substantiate that
such an adjustment would provide an
acceptable level of safety.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Clarification of Changes to the Final
Rule

We have revised paragraph (a)(2) of
the final rule and added new paragraph
(a)(3) to eliminate any possible
ambiguity created by use of the term
“and/or” in the proposed AD.

Cost Impact

There are approximately 946
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
436 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 2 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$56,680, or $130 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.
Manufacturer warranty remedies may be
available for labor costs associated with
this AD. As a result, the costs
attributable to this AD may be less than
stated above.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a

“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-22-27 Boeing: Amendment 39-13855.
Docket 2003—-NM-106—AD.

Applicability: Model 737-600, —700,
—700C, —800, and —900 series airplanes, line
numbers 1 through 946 inclusive; certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent flammable fluid in the upper or
rear pylon areas from leaking past unsealed
areas and onto a hot engine nozzle, which
could result in ignition of the fluid, causing
an undetected and uncontrollable fire to
spread into the engine struts; accomplish the
following:

Inspection of Sealant

(a) Within 18 months or 3,500 flight cycles
after the effective date of this AD, whichever
occurs first: Perform a general visual
inspection for sealant at the interface of the
diagonal brace fitting and the aft bulkhead
and at the four bolts common to the interface,
in accordance with the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737-54—-1039, Revision 1,
dated October 10, 2002.

(1) If the findings of the general visual
inspection are as described in paragraphs
(a)(1)(i) and (a)(1)(ii) of this AD, then no
further action is required by this AD.

(i) The seal is continuous or there is
evidence of fay seal sqeeze out present.

(ii) The bolts have evidence of sealant
squeeze out or a cap seal exists.

Application of Fillet Seal

(2) The seal is not continuous and there is
no evidence of fay seal squeeze out present,
before further flight, fillet seal around the
interface of the diagonal brace fitting and the
aft bulkhead, in accordance with the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-54—
1039, Revision 1, dated October 10, 2002.

Application of Cap Seal

(3) If the bolts do not have evidence of
sealant squeeze out and no cap seal exists,
before further flight, cap seal the four bolts
common to the interface, in accordance with
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-54—
1039, Revision 1, dated October 10, 2002.

Credit for Actions Accomplished per
Previous Service Bulletin

(b) Actions accomplished before the
effective date of this AD per Boeing Special
Attention Service Bulletin 737-54-1039,
dated June 13, 2002, are acceptable for
compliance with the corresponding actions
of paragraph (a) of this AD.

Alternative Methods of Compliance (AMOC)

(c) In accordance with 14 CFR 39.19, the
Manager, Seattle Aircraft Certification Office,
FAA, is authorized to approve AMOCs for
this AD.

Incorporation by Reference

(d) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Special Attention Service Bulletin
737-54-1039, Revision 1, dated October 10,
2002. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplanes, P.O. Box
3707, Seattle, Washington 98124-2207.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Effective Date

(e) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
26, 2004.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24626 Filed 11-8—04; 8:45 am)|]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-18603; Directorate
Identifier 2003—-NM-14-AD; Amendment 39—
13850; AD 2004—22-22]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes; and Model
A300 B4-600, B4-600R, and F4—-600R
Series Airplanes; and Model C4-605R
Variant F Airplanes (Collectively Called
A300-600)

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD),
which applies to certain Airbus Model
A310 series airplanes; and Model A300
B4-600, B4-600R, and F4—600R series
airplanes; and Model C4-605R Variant F
airplanes (collectively called A300-
600). That AD currently requires
modifying the ram air turbine (RAT) by
replacing the ejection jack. This new AD
requires a one-time inspection of the
RAT ejection jack to determine the part
number, and further investigative and
corrective actions if necessary. This AD
is prompted by the discovery of a
rupture in the housing of one of the
RAT ejection jacks installed as specified
in the existing AD. We are issuing this
AD to prevent rupture of the housing of
the RAT ejection jack due to
overpressure in the jack caused by
overfilling the hydraulic fluid, and
consequent failure of the RAT ejection
jack. Failure of the ejection jack could
result in a lack of hydraulic pressure or
electrical power in an emergency.

DATES: This AD becomes effective
December 14, 2004.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of December 14, 2004.

The incorporation by reference of
certain other publications listed in the
AD was approved previously by the
Director of the Federal Register on
August 6, 2001 (66 FR 34798, July 2,
2001).

ADDRESSES: For service information
identified in this AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France. You can
examine this information at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030, or go to: http://

www.archives.gov/federal_register/
code_of federal _regulations/
ibr_locations.html.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:

Technical information: Dan Rodina,
Aerospace Engineer; International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

Examining the Docket

The AD docket contains the proposed
AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the DOT street address stated in the
ADDRESSES section.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend part 39 of the
Federal Aviation Regulations (14 CFR
Part 39) with an AD to supersede AD
2001-13-16, amendment 39-12297, (66
FR 34798, July 2, 2001). The existing AD
applies to certain Airbus Model A310
series airplanes; and Model A300 B4—
600, B4—600R, and F4—600R series
airplanes; and Model C4-605R Variant F
airplanes (collectively called A300—
600). The proposed AD was published
in the Federal Register on July 15, 2004
(69 FR 42363), to require a one-time
inspection of the RAT ejection jack to
determine the part number, and further
investigative and corrective actions if
necessary.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Explanation of Change to Applicability

We have revised the applicability of
the AD to identify model designations
as published in the most recent type
certificate data sheet for the affected
models.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD with the change
described previously. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Costs of Compliance

AD 2001-13-16 affects about 117
airplanes of U.S. registry. The actions
that are currently required by AD 2001—
13-16 and retained in this AD take
about 6 work hours per airplane, at an
average labor rate of $65 per work hour.
There is no charge for required parts.
Based on these figures, the estimated
cost of the currently required actions for
U.S. operators is $45,630, or $390 per
airplane.

This AD will affect approximately 149
airplanes of U.S. registry. The new
inspection will take about 1 work hour
per airplane, at an average labor rate of
$65 per work hour. Based on these
figures, the estimated cost of the new
actions specified in this AD for U.S.
operators is $9,685, or $65 per airplane.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
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the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2004-22-22 Airbus: Amendment 39-13850.
Docket No. FAA-2004-18603;
Directorate Identifier 2003—-NM—-14—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 14, 2004.

Affected ADs

(b) This AD supersedes AD 2001-13-16,
amendment 39-12297 (66 FR 34798, July 2,
2001).

Applicability

(c) This AD applies to Airbus Model A310
series airplanes; and Model A300 B4-600,
B4-600R, and F4—600R series airplanes; and
Model C4-605R Variant F airplanes
(collectively called A300-600); certificated in
any category; as listed in Airbus Service
Bulletin A300-29-6050, Revision 02, dated
April 16, 2003; or A310-29-2088, Revision
01, dated February 3, 2003.

Unsafe Condition

(d) This AD was prompted by the
discovery of a rupture in the housing of one
of the ram air turbine (RAT) ejection jacks
installed as specified in the existing AD. We
are issuing this AD to prevent rupture of the
housing of the RAT ejection jack due to
overpressure in the jack caused by overfilling
the hydraulic fluid, and consequent failure of
the RAT ejection jack. Failure of the ejection
jack could result in a lack of hydraulic
pressure or electrical power in an emergency.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Requirements of AD 2001-13-16:

Modification

(f) For airplanes on which Airbus
Modification 12259 has not been

accomplished: Within 34 months after
August 6, 2001 (the effective date of AD
2001-13-16, amendment 39-12297), modify
the RAT per Airbus Service Bulletin A310-
29-2086, Revision 01 (for Model A310 series
airplanes), or A300-29-6048, Revision 01
(for Model A300 B4—600, B4—600R, and F4—
600R series airplanes; and Model C4-605R
Variant F airplanes (collectively called
A300-600)), both dated July 12, 2000, as
applicable.

Note 1: Modification of the RAT
accomplished prior to August 6, 2001, in
accordance with Airbus Service Bulletin
A310-29-2086 or A300-29-6048, both dated
April 6, 2000, as applicable, is considered
acceptable for compliance with the action
specified in paragraph (f) of this AD.

Parts Installation

(g) As of August 6, 2001, no person may
install on any airplane an ejection jack, part
number 730820, unless it has been modified
per paragraph (f) of this AD.

Note 2: Airbus Service Bulletin A310-29—
2086 and A300-29-6048, both Revision 01,
refer to Hamilton Sundstrand Service
Bulletin No. ERPS03/04E]-29-1, as an
additional source of service information for
accomplishment of the modification of the
RAT and testing of the modified RAT.

New Requirements of This AD:

Inspection

(h) Within 2,500 flight hours after the
effective date of this AD: Inspect the RAT
ejection jack to determine the part number
(P/N), in accordance with the
Accomplishment Instructions of the
applicable Airbus service bulletin listed in
Table 1 of this AD. If the P/N can be
determined and is neither 772652 nor
772654, no further action is required by this
paragraph.

TABLE 1.—SERVICE INFORMATION

Airbus Service
Bulletin—

For this airplane
model—

A300 B4-600, B4—
600R, and F4-600R
series airplanes;
and Model C4-605R
Variant F airplanes
(collectively called
A300-600).

A310 series airplanes

A300-29-6050, Re-
vision 02, dated
April 16, 2003.

A310-29-2088, Re-
vision 01, dated
February 3, 2003.

Note 3: Airbus Service Bulletins A300-29—
6050 and A310-29-2088 refer to Hamilton
Sundstrand Service Bulletin ERPS03/04E]—
29-2, dated May 8, 2002, as an additional
source of service information for identifying
subject RAT ejection jacks and performing
the applicable related investigative and
corrective actions.

Related Investigative and Corrective Actions
(If Necessary)

(i) If the P/N on the RAT ejection jack is
either 772652 or 772654, or if the P/N cannot
be determined: Before further flight,
accomplish all applicable related
investigative and corrective actions in
accordance with the Accomplishment
Instructions of the applicable Airbus service
bulletin listed in Table 1 of this AD.

Actions Accomplished Previously

(j) Inspections and related investigative
and corrective actions done before the
effective date of this AD in accordance with
Airbus Service Bulletin A300-29-6050 (for
Model A300 B4-600, B4—600R, and F4-600R
series airplanes; and Model C4—605R Variant
F airplanes (collectively called A300-600)) or
A310-29-2088 (for Model A310 series
airplanes), both dated July 23, 2002, as
applicable, are acceptable for compliance
with the corresponding actions required by
paragraphs (h) and (i) of this AD.

Alternative Methods of Compliance
(AMOCs)

(k) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(1) French airworthiness directive 2002—
638(B), dated December 24, 2002, also
addresses the subject of this AD.

Material Incorporated by Reference

(m) You must use the service information
that is specified in Table 2 of this AD to
perform the actions that are required by this
AD, unless the AD specifies otherwise:
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TABLE 2.—MATERIAL INCORPORATED BY REFERENCE
: : Revision
Service bulletin level Date
Airbus Service Bulletin AB00—29—6048 ..........ccueiriiiiiiiiiieiie ettt ettt ettt nae e er e 01 | July 12, 2000.

Airbus Service Bulletin A300—29—-6050, excluding Appendix 01 .
Airbus Service Bulletin A310-29-2086 ..............
Airbus Service Bulletin A310-29-2088, excluding Appendix 01

02 | April 16, 2003.
01 | July 12, 2000.
01 | February 3, 2003.

(1) The Director of the Federal Register
approved the incorporation by reference of
Airbus Service Bulletin A300-29-6050,
Revision 02, excluding Appendix 01, dated
April 16, 2003; and Airbus Service Bulletin
A310-29-2088, Revision 01, excluding
Appendix 01, dated February 3, 2003; in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) The incorporation by reference of
Airbus Service Bulletin A300-29-6048,
Revision 01, dated July 12, 2000; and Airbus
Service Bulletin A310-29-2086, Revision 01,
dated July 12, 2000, was approved previously
by the Director of the Federal Register as of
August 6, 2001 (66 FR 34798, ]uly 2, 2001).

(3) For copies of the service information,
contact Airbus, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France. For
information on the availability of this
material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on October
20, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—24628 Filed 11-8—04; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003—-NM-11-AD; Amendment
39-13851; AD 2004-22-23]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
CL-600—-2B19 (Regional Jet Series 100 &
440) airplanes, that requires a one-time
inspection of the shafts of the main

landing gear (MLG) side-brace fittings to
detect corrosion, and the forward and
aft bushings in the left-hand and right-
hand MLG side-brace fittings to detect
discrepancies. This AD also requires
corrective and related actions if
necessary. This action is necessary to
prevent fractures of the MLG side-brace
fitting shafts, and possible collapse of
the MLG. This action is intended to
address the identified unsafe condition.
DATES: Effective December 14, 2004.
The incorporation by reference of a
certain publication listed in the
regulations is approved by the Director
of the Federal Register as of December
14, 2004.
ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Canadair,
Aerospace Group, PO Box 6087, Station
Centre-ville, Montreal, Quebec H3C
3G9, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, 1600
Stewart Avenue, suite 410, Westbury,
New York; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of federal _regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT:
Serge Napoleon, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7312; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model CL-600-2B19 (Regional Jet
Series 100 & 440) airplanes was
published in the Federal Register on
June 14, 2004 (69 FR 32924). That action
proposed to require a one-time
inspection of the shafts of the main

landing gear (MLG) side-brace fittings to
detect corrosion, and the forward and
aft bushings in the left-hand and right-
hand MLG side-brace fittings to detect
discrepancies. That action also
proposed to require corrective and
related actions if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request for Credit for Actions Done per
the Original Issue of the Service
Bulletin

One commenter requests that actions
done per the original issue of
Bombardier Service Bulletin 601R-57—
036 be considered acceptable for
compliance with the corresponding
actions in the proposed AD. The
commenter notes that Revisions A and
B of the service bulletin are mentioned
in paragraph (c) of the proposed AD as
being acceptable for compliance with
the corresponding actions but the
paragraph does not state that actions
done per the original issue are
considered acceptable for compliance
with the corresponding actions.

The FAA agrees that actions done per
the original issue of the service bulletin
are considered acceptable for
compliance with the corresponding
actions of the final rule. Revision C of
the service bulletin, cited as the
appropriate source of service
information for the final rule, specifies
that no additional action is needed for
airplanes on which actions were done
per previous issues of the service
bulletin. We have revised paragraph (c)
of the final rule accordingly.

Request To Remove Reference to
Functional Test

The same commenter requests that
references to the functional test in the
proposed AD need not be specified. The
commenter states that the “Explanation
of Requirements of Proposed AD”’
paragraph of the proposed AD specifies
that the Canadian airworthiness
directive CF—2002—-41, dated September
20, 2002, does not include the
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requirement for a functional test of the
MLG system, and that the functional test
is included in Revision C of the service
bulletin. The commenter contends that
someone may then believe that the
functional test is not a part of the
original issue, Revision A, or Revision B
of the service bulletin. The commenter
notes that the functional test is included
in the work instructions of all issues of
the service bulletin.

We partially agree with the
commenter’s request. We acknowledge
that the functional test is included in all
revisions of the service bulletin. We
referenced only Revision C of the
service bulletin in the preamble of the
proposed AD because it is cited as the
appropriate source of service
information. Our intent was to explain
a “‘difference” between the Canadian
airworthiness directive and the
proposed AD in that the Canadian
airworthiness directive does not
specifically call out the functional test.
We confirmed with Transport Canada
Civil Aviation (TCCA), which is the
airworthiness authority for Canada, that
operators are expected to do the
functional test and that this AD will call
attention to accomplishing the
functional test. We do not find that any
further clarification is needed. Since the
references to the functional test are in
certain parts of the preamble of the
proposed AD that are not restated in the
final rule, we have made no change to
the final rule regarding this issue.

Conclusion

After careful review of the available
data, including the comments noted
above, we have determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Interim Action

This AD is considered to be interim
action. The inspection reports that are
required by this AD will enable the
manufacturer to obtain better insight
into the nature, cause, and extent of the
corrosion of the shafts of the MLG side-
brace fittings, and eventually to develop
final action to address the unsafe
condition. Once final action has been
identified, we may consider further
rulemaking.

Cost Impact

We estimate that 462 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 5 work hours
per airplane to accomplish the required

inspections and functional test, and that
the average labor rate is $65 per work
hour. Based on these figures, the cost
impact of the actions required by this
AD on U.S. operators is estimated to be
$150,150, or $325 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2004-22-23 Bombardier, Inc. (Formerly
Canadair): Amendment 39-13851.
Docket 2003-NM-11-AD.

Applicability: Model CL-600-2B19
(Regional Jet Series 100 & 440) airplanes,
serial numbers 7003 through 7651 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fractures of the main landing
gear (MLG) side-brace fitting shafts, and
possible collapse of the MLG, accomplish the
following:

Inspections, Corrective Actions, and Related
Actions

(a) Within 20 months or 4,000 flight cycles
after the effective date of this AD, whichever
occurs first: Do a general visual inspection of
the shafts of the side-brace fittings of the
MLG for corrosion, and of the forward and
aft bushings in the left-hand and right-hand
MLG side-brace fittings for discrepancies
(gouges, scores, corrosion, or other damage);
and any applicable corrective and related
actions. Do all of the actions in accordance
with the Accomplishment Instructions of
Bombardier Service Bulletin 601R-57-036,
Revision “C”, including Appendix A, dated
January 30, 2003. Do any applicable
corrective and related actions before further
flight. Where the service bulletin specifies to
contact the manufacturer for certain
replacement instructions: Before further
flight, replace per a method approved by
either the Manager, New York Aircraft
Certification Office (ACO), FAA; or Transport
Canada Civil Aviation (TCCA) (or its
delegated agent).

Note 1: For the purposes of this AD, a
general visual inspection is defined as: “A
visual examination of an interior or exterior
area, installation, or assembly to detect
obvious damage, failure, or irregularity. This
level of inspection is made from within
touching distance unless otherwise specified.
A mirror may be necessary to enhance visual
access to all exposed surfaces in the
inspection area. This level of inspection is
made under normally available lighting
conditions such as daylight, hangar lighting,
flashlight, or droplight and may require
removal or opening of access panels or doors.
Stands, ladders, or platforms may be required
to gain proximity to the area being checked.”

Reporting

(b) Submit a report of any corrosion of the
shafts of the side-brace fittings of the MLG
found during the inspections required by
paragraph (a) of this AD to the Bombardier
Technical Help Desk at fax number (514)
833-8501. Submit the report at the applicable
time specified in paragraph (b)(1) or (b)(2) of
this AD. Submission of the Field-Report Data
Sheet in Appendix A of the service bulletin
is an acceptable method for complying with
this requirement. Include the inspection
results (including the percentage of the
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corrosion), a digital photo of the shafts (if
available), the location (zone) in which the
corrosion is found, the serial number of the
airplane, the name of the inspector, the
service bulletin number, and the date of the
inspection. Under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.), the Office of Management and
Budget (OMB) has approved the information
collection requirements contained in this AD
and has assigned OMB Control Number
2120-0056.

(1) If the inspections are done after the
effective date of this AD: Submit the report
within 30 days after the inspection.

(2) If the inspections were done before the
effective date of this AD: Submit the report
within 30 days after the effective date of this
AD.

Actions Accomplished per Previous Issue of
Service Bulletin

(c) Actions accomplished before the
effective date of this AD in accordance with
Bombardier Service Bulletin 601R-57-036,
including Appendix A, dated April 30, 2002;
Revision “A”, including Appendix A, dated
May 17, 2002; or Revision “B”, including
Appendix A, dated July 4, 2002; are
considered acceptable for compliance with
the corresponding actions specified in this
AD.

Alternative Methods of Compliance

(d) In accordance with 14 CFR 39.19, the
Manager, New York ACO, is authorized to
approve alternative methods of compliance
for this AD.

Incorporation by Reference

(e) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Bombardier Service Bulletin 601R-57-036,
Revision “C”, including Appendix A, dated
January 30, 2003. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087, Station
Centre-ville, Montreal, Quebec H3C 3G9,
Canada. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
1600 Stewart Avenue, suite 410, Westbury,
New York; or at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002—41, dated September 20, 2002.

Effective Date

(f) This amendment becomes effective on
December 14, 2004.

Issued in Renton, Washington, on October
20, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—24629 Filed 11-8—-04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-CE-11-AD; Amendment
39-13856; AD 2004—22-28]

RIN 2120-AA64
Airworthiness Directives; Raytheon

Aircraft Company Model B100
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for certain
Raytheon Aircraft Company (Raytheon)
Model B100 airplanes. This AD requires
you to drill holes in the hot lip tube “B”
nuts, tighten the “B” nuts to specified
torque ranges, and secure the “B” nuts
with safety wire. This AD is the result
of reports of loose “B” nuts on the
engine inlet that may loosen and permit
a leak in the engine inlet anti-ice
system. We are issuing this AD to detect
and correct loose “B” nuts on the engine
inlet, which could result in failure of
the engine inlet anti-ice system and
consequent ice buildup. This failure and
ice buildup could lead to an engine’s
ingestion of ice with loss of engine
power or loss of engine.

DATES: This AD becomes effective on
December 27, 2004.

As of December 27, 2004, the Director
of the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.

ADDRESSES: You may get the service
information identified in this AD from
Raytheon Aircraft Company, 9709 E.
Central, Wichita, Kansas 67201-0085;
telephone: (800) 429-5372 or (316) 676—
3140.

You may view the AD docket at FAA,
Central Region, Office of the Regional
Counsel, Attention: Rules Docket No.
2004-CE-11-AD, 901 Locust, Room
506, Kansas City, Missouri 64106. Office
hours are 8 a.m. to 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: Jeff
Pretz, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Wichita, Kansas 67209;

telephone: (316) 946—4153; facsimile:
(316) 946—4407.
SUPPLEMENTARY INFORMATION:

Discussion

What events have caused this AD?
The FAA has received six reports of
loose “B” nuts on the Raytheon Model
B100 engine inlet anti-ice system found
during routine maintenance. These
loose “B” nuts may permit a leak in the
engine inlet anti-ice system that would
result in failure of the system with
consequent ice buildup on the engine
inlet.

What is the potential impact if FAA
took no action? Failure of the engine
inlet anti-ice system and consequent ice
buildup could lead to an engine’s
ingestion of ice with loss of engine
power or loss of engine.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain
Raytheon Model B100 airplanes. This
proposal was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on May 26, 2004
(69 FR 29910). The NPRM proposed to
require you to drill holes in the hot lip
tube “B” nuts, tighten the “B’’ nuts to
specified torque ranges, and secure the
“B” nuts with safety wire.

Comments

Was the public invited to comment?
We provided the public the opportunity
to participate in developing this AD. We
received no comments on the proposal
or on the determination of the cost to
the public.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for
minor editorial corrections. We have
determined that these minor
corrections:

—Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.
This regulation now includes material
that relates to altered products, special
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flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
96 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to do the inspection and
modification:

Labor cost

Parts cost

Total cost on
U.S. operators

Total cost per
airplane

4 workhours x $65 per hour = $260

Not Applicable

$260 $24,960

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us

at the address listed under ADDRESSES.
Include “AD Docket No. 2004—-CE-11—
AD” in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. lOﬁ(g), 40113, 44701.

§39.13 [Amended]
m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2004-22-28 Raytheon Aircraft Company:
Amendment 39-13856; Docket No.
2004-CE-11-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on December
27, 2004.

What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects Model B100 airplanes,
serial numbers BE—1 through BE-136, that
are certificated in any category.

What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of reports of loose
“B” nuts on the engine inlet that may loosen
and permit a leak in the engine inlet anti-ice
system. The actions specified in this AD are
intended to detect and correct loose “B”’ nuts
on the engine inlet, which could result in
failure of the engine inlet anti-ice system and
consequent ice buildup. This failure and ice
buildup could lead to an engine’s ingestion
of ice with loss of engine power or loss of
engine.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Drill a 0.035-inch hole in each of the hot
tube “B” nuts (part number (P/N) AN818-6D
and AN818-8D).

Within the next 150 hours time-in-service
(TIS) or 6 calendar months after December
27, 2004 (the effective date of this AD),
whichever occurs first.

Follow Raytheon Aircraft Mandatory Service
Bulletin No. SB 30-3143, dated September
2001. The applicable airplane maintenance
manual also addresses this issue.

(2) Tighten the hot lip tube “B” nuts to a speci-
fied torque range:

(i) Tighten hot lip tube “B” nuts P/N AN818-6D
to a torque range of 75 to 125 inch-pounds.
(i) Tighten hot lip tube “B” nuts P/N AN818-8D
to a torque range of 150 to 250 inch-pounds.

Before further flight after the actions required
by paragraph (e)(1) of the AD.

Follow Raytheon Aircraft Mandatory Service
Bulletin No. SB 30-3143, dated September
2001. The applicable airplane maintenance
manual also addresses this issue.

(3) Secure the hot lip tube “B” nuts (P/N
AN818-6D and AN818-8D) with safety wire.

Before further flight after the actions required
by paragraph (e)(2) of this AD.

Follow Raytheon Aircraft Mandatory Service
Bulletin No. SB 30-3143, dated September
2001. The applicable airplane maintenance
manual also addresses this issue.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add

comments and will send your request to the
Manager, Wichita Aircraft Certification Office
(ACO), FAA. For information on any already
approved alternative methods of compliance,
contact Jeff Pretz, Aerospace Engineer,
Wichita ACO, FAA, 1801 Airport Road,
Wichita, Kansas 67209; telephone: (316) 946—
4153; facsimile: (316) 946—4407.

Does This AD Incorporate Any Material by
Reference?

(g) You must do the actions required by
this AD following the instructions in
Raytheon Aircraft Mandatory Service
Bulletin No. SB 30-3143, dated September
2001. The Director of the Federal Register
approved the incorporation by reference of
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this service bulletin in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. You may get
a copy from Raytheon Aircraft Company,
9709 E. Central, Wichita, Kansas 67201—
0085; telephone: (800) 429-5372 or (316)
676—3140. You may review copies at FAA,
Central Region, Office of the Regional
Counsel, 901 Locust, Room 506, Kansas City,
Missouri 64106; or at the National Archives
and Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

Issued in Kansas Gity, Missouri, on
October 27, 2004.
David R. Showers,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24630 Filed 11-8—04; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD01-04-139]

Drawbridge Operation Regulations:
Fort Point Channel, MA

AGENCY: Coast Guard, DHS.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Northern Avenue
Bridge, mile 0.1, across Fort Point
Channel, at Boston, Massachusetts. This
temporary deviation allows the bridge to
remain in the closed position from
December 1, 2004, through December
31, 2004. This temporary deviation is
necessary to facilitate mechanical
repairs at the bridge.

DATES: This deviation is effective from
December 1, 2004, through December
31, 2004.

FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, at (617) 223—-8364.
SUPPLEMENTARY INFORMATION: The
Northern Avenue Bridge has a vertical
clearance of 7 feet at mean high water
and 17 feet at mean low water in the
closed position. The existing regulations
are listed at 33 CFR 117.599.

The bridge owner, the City of Boston,
requested a temporary deviation from
the drawbridge operating regulations to
facilitate necessary mechanical repairs,
the replacement of the bridge operating
gears, at the bridge. The bridge cannot

open during the prosecution of these
mechanical repairs.

Under this temporary deviation the
bridge may remain in the closed
position from December 1, 2004,
through December 31, 2004.

This deviation from the operating
regulations is authorized under 33 CFR
117.35 and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: October 26, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 04-24970 Filed 11-8—-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-132]
Drawbridge Operation Regulations:

Newtown Creek, Dutch Kills, English
Kills, and Their Tributaries, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Metropolitan Avenue
Bridge, mile 3.4, across English Kills at
New York City, New York. Under this
temporary deviation the bridge may
remain closed from 6 a.m. to midnight
on the following days: November 10
through November 12; November 17
through November 19; November 22
through November 24; and December 1
through December 3, 2004. The
temporary deviation is necessary to
facilitate bridge maintenance.

DATES: This deviation is effective from
November 10, 2004, through December
3, 2004.

FOR FURTHER INFORMATION CONTACT: Judy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.
SUPPLEMENTARY INFORMATION: The
Metropolitan Avenue Bridge has a
vertical clearance in the closed position
of 10 feet at mean high water and 15 feet
at mean low water. The existing
drawbridge operation regulations are
listed at 33 CFR 117.801(e).

The owner of the bridge, New York
City Department of Transportation
(NYCDOT), requested a temporary
deviation from the drawbridge operation
regulations to facilitate rehabilitation

repairs at the bridge. The bridge must
remain in the closed position to perform
these repairs.

Under this temporary deviation the
NYCDOT Metropolitan Avenue Bridge
may remain in the closed position from
6 a.m. through midnight on the
following days: November 10 through
November 12; November 17 through
November 19; November 22 through
November 24; and December 1 through
December 3, 2004.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: October 30, 2004.
David P. Pekoske,

Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.

[FR Doc. 04—24971 Filed 11-8—04; 8:45 am)]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[R0O3—OAR-2004-WV-0001; FRL-7836-5]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Determination of Attainment
and Redesignation of the City of
Weirton PM,;, Nonattainment Area to
Attainment and Approval of the
Maintenance Plan; Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; correcting
amendment.

SUMMARY: This document corrects an
omission in the preamble language of a
direct final rule pertaining to a
determination of attainment and
redesignation of the City of Weirton
PM,o Nonattainment Area to attainment
and approval of the maintenance plan
submitted by the State of West Virginia.
DATES: This document will be effective
on December 27, 2004, unless EPA
receives adverse written comment by
November 26, 2004. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect. Please
see EPA’s direct final rule published on
October 27, 2004 (69 FR 62591), for
instructions for submitting comments.
FOR FURTHER INFORMATION CONTACT:
Linda Miller, (215) 814—2068, or by e-
mail at miller.linda@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
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“we,” or “our” are used we mean EPA.
On October 27, 2004, (69 FR 62591), we
published a final rulemaking action
announcing approval of a determination
of attainment and redesignation of the
City of Weirton PM;o Nonattainment our
Area (the Weirton area) to attainment
and approval of the maintenance plan
for the area. In the preamble of this
document, we inadvertently omitted
language explaining why PM,, motor
vehicle emissions budgets, for purposes
of transportation conformity, not
required to be part of the maintenance
plan for the area. Our intent was to
explain that the ambient impact of PM;,
emissions from onroad motor vehicles
was not and is not significant as it has
been and continues to be less than five
percent of the total PM;o ambient
concentrations in the area. Stationary
(point) source emissions are responsible
for the remaining impacts. The May 24,
2004 submittal from West Virginia
requesting redesignation and approval
of the maintenance plan (which is in the
docket for this final rule) includes a
letter from EPA to the State of West
Virginia, dated April 26, 1995. In that
letter, EPA agreed that because the
ambient impact of PM,o emissions from
onroad motor vehicles was less than five
percent of the total PM,;o ambient
concentrations in the area, the impact of
PM,o emissions from onroad motor
vehicles was not responsible for
nonattainment. That letter also stated
that for purposes of transportation
conformity no additional quantitative
analyses for transportation-related PM;o
impacts were required for the area. The
May 24, 2004 submittal from West
Virginia also includes emission
inventory data and information
regarding the area’s declining
population indicating a decrease in on
road mobile emissions.

Although the docket for this final rule
includes documentation that the
ambient impact of PM,o emissions from
onroad motor vehicles did not and do
not significantly contribute to the total
PM o ambient concentrations in the
area, the preamble of published final
rule itself did not provide this
information. This action corrects that
omission. In rule document 04-23945
published in the Federal Register on
October 27, 2004 (69 FR 62591), on page
62594 in the second column, under 2.
Maintenance Demonstration the revised
preamble language is corrected to add a
second paragraph to read—"“West
Virginia’s May 24, 2004 submittal
includes documentation that the
ambient impact of PM;( emissions from
onroad motor vehicles was not and is
not significant as it has been and

continues to be less than five percent of
the total PM;o ambient concentrations in
the area. Stationary (point) source
emissions are responsible for the
remaining impacts. The enforceable
measures imposed by West Virginia to
reduce emissions from these point
sources are the basis of the Weirton area
achieving the NAAQS for PM;o.
Therefore, no motor vehicle emissions
budgets for transportation conformity
purposes are required for the Weirton
area’s maintenance plan.”

Statutory and Executive Order Reviews

As this action merely provides
supplemental text to the preamble of the
direct final rule published on October
27, 2004, please refer to that direct final
rule (69 FR 62591, 62595) for
information regarding applicable
Statutory and Executive Order Reviews.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This correction to
rule document 04—23945 is not a ““major
rule” as defined by 5 U.S.C. 804(2).

Dated: November 3, 2004.
Donald S. Welsh,
Regional Administrator, EPA Region III.
[FR Doc. 04—24912 Filed 11-8—-04; 8:45 am)]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-7835-9]
Maine: Final Authorization of State

Hazardous Waste Management
Program Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Immediate final rule.

SUMMARY: The State of Maine has
applied to EPA for Final authorization
of changes to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA).
EPA has determined that these changes
satisfy all requirements needed to
qualify for final authorization, and is

authorizing the State’s changes through
this immediate final action. EPA is
publishing this rule to authorize the
changes without a prior proposal
because we believe this action is not
controversial and do not expect adverse
comments that oppose it. Unless we get
written comments which oppose this
authorization during the comment
period, the decision to authorize
Maine’s changes to their hazardous
waste program will take effect. If we get
comments that oppose this action, we
will publish a document in the Federal
Register withdrawing this rule before it
takes effect and the separate document
in the proposed rules section of this
Federal Register will serve as a proposal
to authorize the changes.

DATES: This Final authorization will
become effective on January 10, 2005,
unless EPA receives adverse written
comment by December 9, 2004. If EPA
receives such comment, it will publish
a timely withdrawal of this immediate
final rule in the Federal Register and
inform the public that this authorization
will not take effect.

ADDRESSES: Dockets containing copies
of the State of Maine’s revision
application and the materials which the
EPA used in evaluating the revision
have been established at the following
two locations: (i) EPA Region 1 Library,
One Congress Street—11th Floor, Boston,
MA 02114-2023; business hours
Monday through Thursday 10 a.m.—3
p.m., tel: (617) 918-1990; and (ii) Maine
Department of Environmental
Protection, Hospital Street, Augusta, ME
04333; business hours Monday through
Thursday 8:30 a.m.—4:30 p.m., and
Friday 8:30 a.m.—12:30 p.m., tel: (207)
287-7843. Records in these dockets are
available for inspection during normal
business hours.

FOR FURTHER INFORMATION CONTACT:
Sharon Leitch, Hazardous Waste Unit,
EPA Region 1, One Congress Street,
Suite 1100 (CHW), Boston, MA 02114—
2023; tel: (617) 918—1647, e-mail:
leitch.sharon@epa.gov.

SUPPLEMENTARY INFORMATION:

A. Why Are Revisions to State
Programs Necessary?

States which have received final
authorization from EPA under RCRA
section 3006(b), 42 U.S.C. 6926(b), must
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
program. As the Federal program
changes, States must change their
programs and ask EPA to authorize the
changes. Changes to State programs may
be necessary when Federal or State
statutory or regulatory authority is
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modified or when certain other changes
occur. Most Commonly, States must
change their programs because of
changes to EPA’s regulations in 40 Code
of Federal Regulations (CFR) parts 124,
260 through 266, 268, 270, 273 and 279.

B. What Decisions Have We Made in
This Rule?

We have concluded that Maine’s
application to revise its authorized
program meets all of the statutory and
regulatory requirements established by
RCRA. Therefore, we grant Maine Final
authorization to operate its hazardous
waste program with the changes
described in the authorization
application. Maine has responsibility for
permitting Treatment, Storage, and
Disposal Facilities (TSDFs) and for
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
New Federal requirements and
prohibitions imposed by Federal
regulations that EPA promulgates under
the authority of HSWA take effect in
authorized States before they are
authorized for the requirements. Thus,
EPA will implement those requirements
and prohibitions in Maine, including
issuing permits, until the State is
granted authorization to do so.

C. What Is the Effect of Today’s
Authorization Decision?

The effect of this decision is that a
facility in Maine subject to RCRA will
now have to comply with the authorized
State requirements instead of the
equivalent Federal requirements in
order to comply with RCRA. Maine has
enforcement responsibilities under its
State hazardous waste program for
violations of such program, but EPA
retains its full authority under RCRA
sections 3007, 3008, 3013, and 7003,
which includes, among others, authority
to:

e Perform inspections, and require
monitoring, tests, analyses or reports.

¢ Enforce RCRA requirements and
suspend or revoke permits.

o Take enforcement actions.

This action does not impose
additional requirements on the
regulated community because the
regulations for which Maine is being
authorized by today’s action are already
effective under state law, and are not
changed by today’s action.

D. Why Wasn’t There a Proposed Rule
Before Today’s Rule?

EPA did not publish a proposal before
today’s rule because we view this as a
routine program change and do not
expect adverse comments that oppose
this approval. We are providing an
opportunity for public comment now. In
addition to this rule, in the proposed
rules section of today’s Federal Register
we are publishing a separate document
that proposes to authorize the State
program changes.

E. What Happens if EPA Receives
Comments That Oppose This Action?

If EPA receives comments that oppose
this authorization, we will withdraw
this rule by publishing a document in
the Federal Register before the rule
becomes effective. EPA will base any
further decision on the authorization of
the State program changes on the
proposal mentioned in the previous
paragraph. We will then address all
public comments in a later final rule
based upon this proposed rule that also
appears in today’s Federal Register. You
may not have another opportunity to
comment. If you want to comment on
this authorization, you should do so at
this time.

If we receive adverse comments that
oppose only the authorization of a
particular change to the State hazardous
waste program, we will withdraw that
part of this rule but the authorization of
the program changes that the comments
do not oppose will become effective on

the date specified above. The Federal
Register withdrawal document will
specify which part of the authorization
will become effective, and which part is
being withdrawn.

F. What Has Maine Previously Been
Authorized for?

The State of Maine initially received
Final authorization on May 6, 1988,
effective May 20, 1988 (53 FR 16264) to
implement the RCRA hazardous waste
management program. We granted
authorization for changes to their
program on June 24, 1997, effective
August 25, 1997 (62 FR 34007).

G. What Changes Are We Authorizing
With Today’s Action?

On September 27, 2004, Maine
submitted a final complete program
revision application, seeking
authorization for their changes in
accordance with 40 CFR 271.21. In
particular, Maine is seeking
authorization for the Universal Waste
Rule and for the metals portion of the
TCLP rule, the authorization of which is
a prerequisite for authorization of the
Universal Waste Rule. Maine is
including batteries, mercury
thermostats, lamps, CRTs, mercury
devices, motor vehicle mercury
switches, and PCB ballasts on their list
of universal wastes. In general, the
Universal Waste Rule establishes
streamlined hazardous waste
management regulations which are
intended to encourage the recycling of
certain widely generated wastes, such as
batteries.

We are now making an immediate
final decision, subject to receipt of
written comments that oppose this
action, that Maine’s hazardous waste
program revisions satisfy all of the
requirements necessary to qualify for
Final authorization. Therefore, we grant
Maine Final authorization for the
following program changes:

Description of Federal requirement and checklist reference number

Analogous State authority

Consolidated Checklist for the Toxicity Characteristic Revisions as of June 30, 2001

(74) Toxicity Characteristic Revisions: 55 FR 11798, 3/29/90 as
amended on 6/29/90, 55 FR 26986 (regarding metals other than

chrome);

(80) Hydrocarbon Recovery Operations: 55 FR 40834, 10/5/90 as
amended on 2/1/91, 56 FR 3978, as amended on 4/2/91, 56 FR
13406, optional rule (ME is not seeking authorization for this provi-

sion);

(84) Chlorofluoro Refrigerants: 56 FR 5910, 2/13/91, optional rule (ME
is not seeking authorization for this provision);
(108) Toxicity Characteristics Revision; 57 FR 30657, 7/10/92 (ME is

not seeking authorization for this provision);

(117B) Toxicity Characteristic Revision: 57 FR 23062, 6/1/92 (regarding

metals other than chrome);

850.3A(2);

850.3A(3)(a)(ii)(b);
850.3A(4)(a)(xiv); 850.3B(5); 850.3B(5)(a) & (b); 850.3C Hazard
Codes; 850, Appendix II; 852, Appendix |; 855.9G.

850.3A(3)(c); 850.3A(3)(d);
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Description of Federal requirement and checklist reference number Analogous State authority 1
(119) Toxicity Characteristic Revision, TCLP: 57 FR 55114, 11/24/92
optional rule;
(126) Testing and Monitoring Activities: 58 FR 46040, 8/31/93 (only as
it relates to Appendix | of Part 268);
(157) Land Disposal Restrictions Phase IV: 62 FR 25998, 5/12/97 (to
remove and reserve Appendix | of Part 268);
(192A) Mixture and Derived-From Rules Revisions: 66 FR 27266, 5/16/
01 (ME is not seeking authorization for the exclusions in this provi-
sion);
Consolidated Checklist for the Universal Waste Rule as of June 30, 2001
(142A) Universal Waste Rule: General Provisions; 60 FR 25492, 5/11/ | 850.3A(2); 850.3A(4)(vii); 850.3A(10); 850.3A(11); 850.3A(13);
95; 850.3A(13)(a)(vi); 850.3A(13)(a)(ix); 850.3A(13)(a)(xiii);

(142B) Universal Waste Rule: Specific Provisions for Batteries, 60 FR
25492, 5/11/95;

(142C) Universal Waste Rule: Specific Provisions for Pesticides, 60 FR
25492, 5/11/95 (ME is not seeking authorization for this provision);

(142D) Universal Waste Rule: Specific Provisions for Thermostats, 60
FR 25492, 5/11/95;

(143E) Universal Waste Rule: Petition Provisions to Add a New Uni-
versal Waste, 60 FR 25492, 5/11/95;

(152) Imports and Exports of Hazardous Waste: Implementation of
OECD Council Decision, 61 FR 16290, 7/11/96;

(153) Conditionally Exempt Small Quantity Generator Disposal Options
under Subtitle D, 61 FR 34252, 7/1/96 (ME is not seeking authoriza-
tion for this provision);

(157) Land Disposal Restrictions—Phase IV,62 FR 25998, 5/12/97 (ME
is not seeking authorization for this provision);

(166) Recycled Used Oil Management Standards; Technical Correction
and Clarification, 63 FR 24963, 5/6/98 and 63 FR 37780, 7/14/98
(ME is not seeking authorization for this provision);

(169) Petroleum Refining Process Wastes,63 FR 42110, 8/6/98 (ME is
not seeking authorization for this provision);

(176) Universal Waste Rule—Technical Amendments; 63 FR 71225,
12/24/98;

(181) Universal Waste Rule: Specific Provisions for Hazardous Waste
Lamps, 64 FR 36466, 7/6/99;

850.3A(13)(b)(1) through (b)(v); 850.3A(13)(c); 850.3A(13)(d);

850.3A(13(e);
850.3A(13)(e
850.3A(13)(e
850.3A(13)(e
850.3A(13)(e

850.3A(13)(e)(i);  850.3A(13)(e)(ii)
(vi) through (e)(ix); 850.3A(13)(e)(xii)

(xv); 850.3A(13)(e)(xvi) and Notes;
(xix)c.; 850.3A(13)(e)(xxi)a. and (xxi)c;
(xxii) and (e)(xxiii); 850.3A(13)(e)(xxiii)a and (e)(xxiii)e.;

and  (e)(iii);
and (e)(xiii);

—_——— —

850.3A(13)(e)(xxv)c.; 850.3A(13)(e)(xxvi) and (e)(xxvii);

850.3A(13)(f)(iv)  through  (f)(vi); 850.3A(13)(g); 850.3A(g)(ii);
850.3A(13)(g)(v); 850.3A(14); 850.3D; 850.3D(1); 850.3D(3) through
(9)

851.3C; 851.3E; 853; 853.10B; 853.110; 853.11Q, 854; 856; 857.4;
857.7D; 857.7H 857.9A; 857.9A(1), (2); 857.9A(3)(f); 857.9C;

1State of Maine’s Hazardous Waste Management Rules, effective January 23, 2001, November 3, 2002, and July 20, 2004.

Note: The final authorization of new state
regulations and regulation changes is in
addition to the previous authorization of
state regulations, which have not changed
and remain part of the authorized program.

H. Where Are the Revised State Rules
Different From the Federal Rules?

The most significant differences
between the proposed State rules and

the Federal rules are summarized below.

It should be noted that this summary
does not describe every difference, or
every detail regarding the differences
that are described. Members of the
regulated community are advised to
read the complete regulations to ensure
that they understand all of the
requirements with which they will need
to comply.

In this program change, EPA is only
authorizing the State for the metals
portion of the Toxicity Characteristic
(TC) rule, for metals other than the

chrome wastes at 850.3A(4)(xiv). EPA is
not authorizing the Maine analog for 40
CFR 261.4(b)(6)(ii) regarding chrome
wastes because the Maine regulations
continue to reference the EP toxicity test
instead of the TCLP test for the specific
exemptions for the leather tanning
wastes listed at 850.3A(4)(xiv). This will
be corrected in the next program change
for Maine. EPA also is not authorizing
Maine for the organics and pesticide
wastes (waste codes D012 through
D043), because Maine has not yet
adopted the TC regulations for these
wastes. EPA will continue to directly
enforce the TC Rules in Maine for the
remaining Toxicity Characteristics of
DO12 through DO43 and the chrome
wastes since both of these rules were
promulgated under the Hazardous Solid
Waste Amendments (HSWA) and EPA
can enforce this regulation when
necessary. Regulated entities will need

to comply with the entire TC rule, but
some parts of the rule will be enforced
directly by EPA and some parts by the
State.

1. More Stringent Provisions

There are aspects of the Maine
program which are more stringent than
the Federal program. All of these more
stringent requirements are, or will,
become part of the federally enforceable
RCRA program when authorized by the
EPA, and must be complied with in
addition to the State requirements
which track the minimum Federal
requirements.

The more stringent requirements
relating to the Universal Waste Rule are
as follows: Maine has not added
pesticides to its list of Universal Wastes.
Thus, pesticides in Maine remain fully
regulated hazardous wastes. Also, all
universal waste, except for ballasts and
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mercury spill residue, must be sent for
recycling under state rules whereas
federal rules allow universal waste to be
sent to treatment, storage or disposal
facilities (TSDFs) or to a recycler.
However, mercury spill residue and
ballasts may be sent to a treatment,
storage or disposal facility under the
Maine rules. Also, in the Maine
regulations generators can send
universal wastes to their own central
facility but not to another generator’s
facility and may also ship to a
consolidation facility or directly to a
recycler, whereas the federal rules allow
universal waste generators to send their
universal waste to another universal
waste handler, a destination facility, or
a foreign destination. Additionally, the
State definition of small universal waste
generator, which is an equivalent term
for the federal small quantity handler of
universal waste, is more stringent in
that to meet this definition this category
of generator can only generate or
accumulate on site no more than 200
universal waste items, including
batteries as described in 850.3A(14), or
4,000 motor vehicle mercury switches at
a time or in any given month, and the
total weight must be no more than 40
tons of cathode ray tubes or 5,000 kg of
all other universal wastes. A one time
generation of lamps under a Green
Lights or similar program that is
completed within 6 months or a
mercury thermometer collection event,
is exempt from the 200 item count
provided that no more than 5,000 kg of
universal waste are generated. In
comparison, the federal definition of
small quantity handler of universal
waste means a universal waste handler
who does not accumulate more than
5000 kilograms total of universal waste
at any time.

2. Broader-in-Scope Provisions

There also are aspects of the Maine
program which are broader in scope
than the Federal program. The State
requirements which are broader in
scope are not considered to be part of
the Federally enforceable RCRA
program. However, they are fully
enforceable under State law and must be
complied with by sources within Maine.
These broader-in-scope requirements
include the following: Maine has added
PCB ballasts to the State’s universal
waste rule. PCB ballasts are not
considered a federal hazardous waste
however, the federal rule allows a state
to include state-only hazardous wastes
in their universal waste rules. Also, in
addition to including lamps that fail the
TCLP test in the State’s universal wastes
rule, which is equivalent to the Federal
requirements, the State includes lamps

that contain mercury but pass the TCLP
test in their universal waste rules,
which is a partially broader in scope
provision.

3. Different but Equivalent Provisions

There also are some Maine regulations
which differ from, but have been
determined to be equivalent to, the
Federal regulations. These State
regulations will become part of the
Federally enforceable RCRA program
when authorized by the EPA. These
different but equivalent requirements
include the following: (1) In addition to
batteries, thermostats and mercury-
containing lamps which are included in
the federal universal waste rule, Maine
has added CRTSs, mercury devices and
motor vehicle mercury switches to the
State’s universal waste rule. We deem
this equivalent because the federal
Universal Waste Rule allows states the
flexibility to add additional hazardous
wastes to their state list of universal
wastes without requiring the waste to be
added at the federal level; (2) In the
federal universal waste rule, a universal
waste handler may accumulate
universal waste for more than one year
from the date the universal waste is
generated, or received from another
handler, if the handler can show that
this additional time is necessary to
facilitate proper recovery, treatment or
disposal. The state rule automatically
assumes that a full container is
necessary to facilitate proper recovery,
treatment or disposal and no further
proof is required to justify a longer
storage period provided the generator
complies with certain standards. These
standards specify the container sizes for
each type of universal waste and
specifies that the storage must be for no
more than 90 days from the date the
container becomes full. We feel that the
state’s generic determination that a full
container is necessary to facilitate
proper recovery, treatment or disposal
and that specific container size
requirements apply is environmentally
“equivalent” to the federal regulations
which require sources to make case by
case demonstrations when accumulating
universal waste for more than one year.

I. Who Handles Permits After the
Authorization Takes Effect?

Maine will issue permits for all the
provisions for which it is authorized
and will administer the permits it
issues. EPA will continue to administer
and enforce any RCRA and HSWA
(Hazardous and Solid Waste Act)
permits or portions of permits which it
has issued in Maine prior to the
effective date of this authorization until
the State incorporates the terms and

conditions of the federal permits into
the State RCRA permits. EPA will not
issue any more new permits, or new
portions of permits, for the provisions
listed in the Table above after the
effective date of this authorization. EPA
will continue to implement and issue
permits for HSWA requirements for
which Maine is not yet authorized.

J. How Does Today’s Action Affect
Indian Country (18 U.S.C. 115) in
Maine?

Maine has not applied for and is not
authorized to carry out its federal
hazardous waste program in Indian
country within the State, which
includes the land of the Houlton Band
of Maliseet Indians, the Aroostook Band
of Micmacs, the Passamaquoddy Tribe
at Pleasant Point and Indian Township,
and the Penobscot Nation. Therefore,
this action has no effect on Indian
country. EPA will continue to
implement and administer the federal
RCRA program in these lands.

K. What Is Codification and Is EPA
Codifying Maine’s Hazardous Waste
Program as Authorized in This Rule?

Codification is the process of placing
the State’s statutes and regulations that
comprise the State’s authorized
hazardous waste program into the Code
of Federal Regulations. We do this by
referencing the authorized State rules in
40 CFR part 272. We reserve the
amendment of 40 CFR part 272, subpart
U for this authorization of Maine’s
program changes until a later date.

L. Administrative Requirements

The Office of Management and Budget
has exempted this action from the
requirements of Executive Order 12866
(58 FR 51735, October 4, 1993);
therefore, this action is not subject to
review by OMB. This action authorizes
State requirements for the purpose of
RCRA section 3006 and imposes no
additional requirements beyond those
imposed by State law. Accordingly, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this action
authorizes pre-existing requirements
under State law and does not impose
any additional enforceable duty beyond
that required by State law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4). For the same
reason, this action also does not
significantly or uniquely affect the
communities or Tribal governments, as
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specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action will not have substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government, as
specified in Executive Order 13132 (64
FR 43255, August 10, 1999), because it
merely authorizes State requirements as
part of the State RCRA hazardous waste
program without altering the
relationship or the distribution of power
and responsibilities established by
RCRA. This action also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant and it does not
make decisions based on environmental
health or safety risks. This rule is not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355 (May
22,2001) ) because it is not a significant
regulatory action under Executive Order
12866.

Under RCRA section 3006(b), EPA
grants a State’s application for
authorization as long as the State meets
the criteria required by RCRA. It would
thus be inconsistent with applicable law
for EPA, when it reviews a State
authorization application, to require the
use of any particular voluntary
consensus standard in place of another
standard that otherwise satisfies the
requirements of RCRA. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. As required by
section 3 of Executive Order 12988 (61
FR 4729, February 7, 1996), in issuing
this rule, EPA has taken the necessary
steps to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct. EPA has complied
with Executive Order 12630 (53 FR
8859, March 15, 1988) by examining the
takings implications of the rule in
accordance with the “Attorney
General’s Supplemental Guidelines for
the Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this document and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
action nevertheless will be effective
January 10, 2005, because it is an
immediate final rule.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous waste, Hazardous waste
transportation, Indians—lands,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

Authority: This action is issued under the
authority of sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended 42 U.S.C. 6912(a), 6926, 6974(b).

Dated: October 28, 2004.

Ira Leighton,

Acting Regional Administrator, EPA New
England.

[FR Doc. 04—24920 Filed 11-8—-04; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 40

[Docket OST—2003-15245]

RIN 2105-AD47

Procedures for Transportation

Workplace Drug and Alcohol Testing
Programs

AGENCY: Office of the Secretary, DOT.
ACTION: Interim final rule.

SUMMARY: The Department of
Transportation is amending certain
provisions of its drug and alcohol
testing procedures to change
instructions to laboratories and medical
review officers with respect to
adulterated, substituted, and diluted
specimen results. This change is
intended to avoid inconsistency with
new requirements established by the
U.S. Department of Health and Human
Services that went into effect on
November 1, 2004.

DATES: This rule is effective November
9, 2004. Comments to the interim final

rule should be submitted by December
9, 2004. Late-filed comments will be
considered to the extent practicable.

ADDRESSES: To ensure that you do not
duplicate your docket submissions,
please submit them by only one of the
following means:

(1) By mail to the Docket Management
System (SVC-124), U.S. Department of
Transportation, Room PL—401, 400
Seventh Street, SW., Washington, DC
20590-0001;

(2) By delivery to room PL—401 on the
Plaza Level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (202) 366—
9329;

(3) By fax to the Docket Management
Facility at (202) 493-2251; or,

(4) By electronic means through the
Web site for the Docket Management
System at: http://dms.dot.gov.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments to the docket
will be available for inspection or
copying at room PL—401 on the Plaza
level of the Nassif Building, 400
Seventh Street, SW., Washington, DC,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The public may also review docketed
comments electronically at: http://
dms.dot.gov.

Anyone wishing to file a comment
should refer to the OST docket number
(OST-2003-15245).

FOR FURTHER INFORMATION CONTACT: Jim
L. Swart, Deputy Director (S—1), Office
of Drug and Alcohol Policy and
Compliance, 400 Seventh Street, SW.,
Washington, DC 20590; telephone
number (202) 366—3784 (voice), (202)
366—-3897 (fax) , or
jim.swart@ost.dot.gov (e-mail).

SUPPLEMENTARY INFORMATION:

Purpose

Recently, the U.S. Department of
Health and Human Services (HHS)
revised their Mandatory Guidelines (69
FR 19644) with an effective date of
November 1, 2004. Among the many
revisions contained in the HHS
Mandatory Guidelines are the
requirements that laboratories modify
substituted specimen and diluted
specimen testing and reporting criteria.
HHS revised laboratory requirements for
adulterated specimen testing. HHS also
requires each Federal agency to conduct
specimen validity testing (SVT) to
determine if urine specimens collected
under HHS Federal Workplace Drug
Testing Programs have been adulterated
or substituted.
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While the Department of
Transportation (DOT) intends to fully
address all aspects of the HHS changes
to their Mandatory Guidelines in a
notice of proposed rulemaking (NPRM)
to be published in the near future, we
believe that it is appropriate to make a
few modifications to part 40 to avoid a
number of inconsistent requirements
that the application of both part 40 and
HHS Mandatory Guidelines may have
created for laboratories and medical
review officers (MROs) since November
1, 2004. Consequently, in this
document, we are taking the following
steps:

1. We have removed from part 40 the
requirement that MROs deal with
substituted results in a two-tiered
fashion (i.e., medical review for some
and recollection under direct
observation for others). MROs will
provide medical review and verification
for all laboratory-reported substituted
specimen results. This change is
necessary because, under the HHS
Mandatory Guidelines, there will be no
specimens with creatinine levels greater
than or equal to 2 mg/dL that will be
considered substituted.

2. We have also removed all part 40
references to substituted specimens
having creatinine levels greater than or
equal to 2 mg/dL. These simply will no
longer exist under HHS Mandatory
Guidelines.

3. We have made laboratory testing
criteria for specific gravity and
creatinine concentration of substituted
specimens and diluted specimens
consistent with the HHS Mandatory
Guidelines. A urine specimen will be
considered dilute when the creatinine
concentration is greater than or equal to
2 mg/dL but less than 20 mg/dL and the
specific gravity is greater than 1.0010
but less than 1.0030. Previously, urine
specimens had been considered dilute
when the creatinine concentration was
above 5 mg/dL but less than 20 mg/dL
and the specific gravity was greater than
1.001 but less than 1.003.

4. We have revised §40.91 to make
our authorized SVT consistent with the
HHS Mandatory Guidelines. We have
adopted HHS instructions that direct
laboratories to perform validity tests for
oxidizing adulterants and additional
validity tests when certain conditions
(e.g., abnormal physical characteristics)
are observed.

5. We have made laboratory results
reporting requirements parallel to those
in the HHS Mandatory Guidelines (with
the exception of negative-dilute
specimen results, explained in the
section below).

Background

The DOT issued an interim final rule
(IFR) on May 28, 2003 (68 FR 31624) in
order to respond to scientific and
medical information suggesting that we
modify testing criteria for some
specimens that were considered to be
substituted and ultimately were treated
as refusals to test. That 2003 IFR did not
change the substitution criteria
established by the HHS that we had
used for our substitution criteria.
However, the 2003 IFR required
laboratories to report the numerical
values of substituted specimens to
MROs.

MROs were subsequently directed by
the 2003 IFR to treat a substituted result
as negative-dilute if the creatinine
concentration was greater than or equal
to 2 mg/dL. But, unlike part 40
procedures with other negative-dilute
specimen results, MROs were instructed
to direct employers to have the
employee return to the collection site
for a directly observed collection with
no prior notice given to the employee.
The result of the observed collection
would be the result of record for the
entire testing event. The HHS
Mandatory Guidelines’ approach to
substituted test results allows DOT to
simplify our guidance to MROs on how
to deal with them.

The 2003 IFR solicited comments, and
we received them from a dozen
commenters. We will address these
comments in the preamble to the
forthcoming NPRM. In addition, some
comments to the 2003 IFR mirrored
comments that HHS received to the
portion of the Mandatory Guidelines for
which they requested comments. We
will also take the HHS docket comments
and their response to them into
consideration in our upcoming NPRM.

While we have changed a number of
items in part 40 to bring consistency
between part 40 and the HHS
Mandatory Guidelines (see previous
section) regarding SVT, there are several
important items on which the DOT and
HHS rules will differ.

1. The DOT will maintain its current
position that SVT is authorized but not
required. In our 2000 regulation (65 FR
79462), we made SVT mandatory but
retracted the requirement in technical
amendments published in 2001 (66 FR
41944). We will not make SVT
mandatory as a feature of this IFR, but
may propose, in a forthcoming NPRM
that we are considering, that such
testing be made mandatory. Therefore,
§40.89 remains unchanged by this IFR.
However, laboratories conducting SVT
of DOT specimens must do so in
accordance with the testing

requirements established in the HHS
Mandatory Guidelines.

In proposing mandatory SVT in the
NPRM, we would consider HHS’ entire
Mandatory Guidelines and any
subsequent HHS handbook materials.
We would also update our cost figures
for SVT (that were originally calculated
four years ago) in the context of such a
proposal. Ultimately, this should enable
DOT-regulated employers not currently
conducting SVT the time needed to
arrange with their laboratories and
Consortia/Third Party Administrators to
do so.

2. In this IFR, we will require MROs
to treat laboratory reported negative-
dilute results with creatinine levels
greater than or equal to 2 mg/dL but
equal to or less than 5 mg/dL as
negative-dilutes that require immediate
recollections under direct observation.
Therefore, MRO procedures at §40.155
reflect this requirement and employers
will continue to follow their obligations
for negative-dilute results at §40.197(b)
and (c).

3. To assist MROs with their negative-
dilute results responsibilities, we will
require laboratories to provide
creatinine and specific gravity
numerical values for all specimens they
report to the MRO as being negative-
dilute.

Regulatory Analyses and Notices

The statutory authority for this rule
derives from the Omnibus
Transportation Employee Testing Act of
1991 (49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 54101 et seq.) and the
Department of Transportation Act (49
U.S.C. 322).

This rule is not significant for
purposes of Executive Order 12866 or
the DOT’s regulatory policies and
procedures. It represents minor
modifications to our procedures which
are intended to further align our
laboratory and MRO procedures with
those requirements that are being
directed by HHS. Their economic effects
will be negligible. Consequently, the
Department certifies, under the
Regulatory Flexibility Act, this rule will
not have a significant economic impact
on a substantial number of small
entities.

Under the criteria of section 553 of
the Administrative Procedure Act
(APA), an agency may, for good cause,
determine that prior notice and public
comment are impractical, unnecessary,
or contrary to the public interest. The
Department believes good cause exists
for this interim change to be made
without prior notice and public
comment. It is imperative that some
significant laboratory and MRO
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requirements of the Department’s
regulation and that of HHS be
harmonized.

List of Subjects in 49 CFR Part 40

Administrative practice and
procedures, Alcohol abuse, Alcohol
testing, Drug abuse, Drug testing,
Laboratories, Reporting and
recordkeeping requirements, Safety,
Transportation.

Issued this 4th Day of November, 2004, at
Washington DC.

Norman Y. Mineta,
Secretary of Transportation.

m For reasons discussed in the preamble,
the Department of Transportation
amends part 40 of Title 49 Code of
Federal Regulations, subtitle A, as
follows:

PART 40—PROCEDURES FOR
TRANSPORTATION WORKPLACE
DRUG AND ALCOHOL TESTING
PROGRAMS

m 1. The authority citation for 49 CFR
Part 40 is revised to read as follows:

Authority: 49 U.S.C. 102, 301, 322, 5331,
20140, 31306, and 54101 et seq.; 49 U.S.C.
322.

m 2. Section 40.67 is amended by
revising paragraph (a)(3) to read as
follows:

§40.67 When and how is a directly
observed collection conducted?

(a) * % %

(3) The laboratory reported to the
MRO that the specimen was negative-
dilute with a creatinine concentration
greater than or equal to 2 mg/dL but less
than or equal to 5 mg/dL, and the MRO
reported the specimen to you as
negative-dilute and that a second
collection must take place under direct
observation (see §40.197(b)(1)).

* * * * *

m 3. Section 40.91 is amended by
revising paragraphs (a), (b), (c), (d), and
(e) and by removing paragraph (f) as
follows:

§40.91 What validity tests must
laboratories conduct on primary
specimens?

* * * * *

(a) You must determine the creatinine
concentration on each primary
specimen. You must also determine its
specific gravity if you find the
creatinine concentration to be less than
20 mg/dL.

(b) You must determine the pH of
each primary specimen.

(c) You must perform one or more
validity tests for oxidizing adulterants
on each primary specimen.

(d) You must perform additional
validity tests on the primary specimen
when the following conditions are
observed:

(1) Abnormal physical characteristics;

(2) Reactions or responses
characteristic of an adulterant obtained
during initial or confirmatory drug tests
(e.g., non-recovery of internal standards,
unusual response); or

(3) Possible unidentified interfering
substance or adulterant.

(e) If you determine that the specimen
is invalid and HHS guidelines direct
you to contact the MRO, you must
contact the MRO and together decide if
testing the primary specimen by another
HHS certified laboratory would be
useful in being able to report a positive
or adulterated test result.

m 4. Section 40.93 is revised to read as
follows:

§40.93 What criteria do laboratories use to
establish that a specimen is dilute or
substituted?

(a) As a laboratory, you must consider
the primary specimen to be dilute when:

(1) The creatinine concentration is
greater than or equal to 2 mg/dL but less
than 20 mg/dL, and

(2) The specific gravity is greater than
1.0010 but less than 1.0030 on a single
aliquot.

(b) As a laboratory, you must consider
the primary specimen to be substituted
when the creatinine concentration is
less than 2 mg/dL and the specific
gravity is less than or equal to 1.0010 or
greater than or equal to 1.0200 on both
the initial and confirmatory creatinine
tests and on both the initial and
confirmatory specific gravity tests on
two separate aliquots.

m 5. Section 40.97 is amended by
revising (a)(2), (6) and (7) and (e)(1) and
(2), and adding paragraph (e)(3), to read
as follows:

§40.97 What do laboratories report and
how do they report it?

(8] I

(2) Negative-dilute, with numerical
values for creatinine and specific
gravity;

* * * * *

(6) Adulterated, with numerical
values (when applicable), with
remark(s);

(7) Substituted, with numerical values

for creatinine and specific gravity; or
* * * * *

(e)(1) You must provide quantitative
values for confirmed positive drug test
results to the MRO when the MRO
requests you to do so in writing. The
MRO’s request may be either a general
request covering all such results you

send to the MRO or a specific case-by-
case request.

(2) You must provide the numerical
values that support the adulterated
(when applicable) or substituted result,
without a request from the MRO.

(3) You must also provide to the MRO
numerical values for creatinine and
specific gravity for the negative-dilute
test result, without a request from the
MRO.

* * * * *

§40.131 [Amended]

m 6. Section 40.131(a) is amended by
removing, after the word “‘substituted”
and before the comma, the words “with
creatinine concentration of less than 2
mg/dL”.

m 7. Section 40.145 is amended by
revising paragraphs (a) and (e)(2) to read
as follows:

§40.145 On what basis does the MRO
verify test results involving adulteration or
substitution?

(a) As an MRO, when you receive a
laboratory report that a specimen is
adulterated or substituted, you must
treat that report in the same way you
treat the laboratory’s report of a
confirmed positive for a drug or drug

metabolite.
* * * * *

(e) * x %

(2) To meet this burden in the case of
a substituted specimen, the employee
must demonstrate that he or she did
produce or could have produced urine
through physiological means, meeting
the creatinine concentration criterion of
less than 2 mg/dL and the specific
gravity criteria of less than or equal to
1.0010 or greater than or equal to 1.0200
(see §40.93(b)).

* * * * *

m 8. Section 40.155 is amended by
revising paragraphs (a) and (c) to read as
follows:

§40.155 What does the MRO do when a
negative or positive test result is also
dilute?

(a) When the laboratory reports that a
specimen is dilute, you must, as the
MRO, report to the DER that the
specimen, in addition to being negative
or positive, is dilute.

* * * * *

(c) When you report a dilute specimen
to the DER, you must explain to the DER
the employer’s obligations and choices
under §40.197, to include the
requirement for an immediate
recollection under direct observation if
the creatinine concentration of a
negative-dilute specimen was greater
than or equal to 2mg/dL but less than
or equal to 5mg/dL.
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§40.197 [Amended] §40.145(a)(1))” with the words “(see
§40.155(c))”.

[FR Doc. 04-25025 Filed 11-8-04; 8:45 am]|
BILLING CODE 4910-62-P

m 9. Section 40.197 (b)(1) is amended by
replacing the words “(see
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purpose of these notices is to give interested
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19563; Directorate
Identifier 2003—NM-10-AD]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model CL-600-2B16 (CL-604) Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Bombardier Model CL-600-
2B16 (CL—604) series airplanes. This
proposed AD would require replacing
the side-brace fitting shafts of the main
landing gear (MLG) with new, improved
side-brace fitting shafts; inspecting for
corrosion of the MLG side-brace fitting
shafts; and replacing the nut, washer,
and cotter pin of the MLG side-brace
fitting shafts with new parts; as
applicable. This proposed AD is
prompted by the discovery of fractures
of the MLG side-brace fitting shafts
caused by corrosion on the forward side
of the side-brace fitting shafts. We are
proposing this AD to prevent fracture of
the MLG side-brace fitting shafts, which
could result in collapse of the MLG.
DATES: We must receive comments on
this proposed AD by December 9, 2004.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to
http://dms.dot.gov and follow the
instructions for sending your comments
electronically.

¢ Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400

Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax:(202) 493-2251.

e Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Bombardier,
Inc., Canadair, Aerospace Group, P.O.
Box 6087, Station Centre-ville,
Montreal, Quebec H3C 3G9, Canada.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—-401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:

Technical information: Serge
Napoleon, Aerospace Engineer,
Airframe and Propulsion Branch, ANE-
171, FAA, New York Aircraft
Certification Office, 1600 Stewart
Avenue, suite 410, Westbury, New York
11590; telephone (516) 228-7312; fax
(516) 794-5531.

Plain Language information: Marcia
Walters, Marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:

Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form “Docket
No. FAA-2004-99999.” The Transport
Airplane Directorate identifier is in the
form “Directorate Identifier 2004-NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (“Old
Docket Number”) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include ‘“Docket No. FAA—
2004-19563; Directorate Identifier
2003-NM-10-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will

consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

Transport Canada Civil Aviation
(TCCA), which is the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on
certain Bombardier Model CL-600—
2B16 (CL-604) series airplanes. TCAA
advises that there have been reports of
fractures of the side-brace fitting shafts
of the main landing gear (MLG).
Investigation revealed that the fractures
were caused by corrosion on the
forward side of the MLG side-brace
fitting shafts. Fractures of the side-brace
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fitting shafts, if not corrected, could
result in collapse of the MLG.

Relevant Service Information

Bombardier has issued Alert Service
Bulletin (ASB) A604—32-018, Revision
01, dated February 22, 2002. The
procedures in that ASB are divided into
Parts A, B, and C, each of which applies
to different groups of airplanes. Part A
of the ASB describes procedures for
replacing the side-brace fitting shafts of
the left-hand (LH) and right-hand (RH)
MLG with new, improved side-brace
fitting shafts; and replacing the nut,
washer, and cotter pin of the MLG side-
brace fitting shafts with new parts. Part
B of the ASB describes procedures for
inspecting for corrosion of the LH and
RH MLG side-brace fitting shafts,
replacing the shafts with new, improved
shafts if corrosion is found, and
replacing the nut, washer, and cotter pin
of the MLG side-brace fitting shafts with
new parts. Part C of the ASB describes
procedures for replacing, with new
parts, the nut and washer on the
forward side of each MLG side-brace
fitting shaft. Accomplishing the
applicable actions specified in the ASB
is intended to adequately address the
unsafe condition. TCCA mandated the
ASB and issued Canadian airworthiness
directive CF—2002—-43, dated September
30, 2002, to ensure the continued
airworthiness of these airplanes in
Canada.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
TCCA has kept the FAA informed of the
situation described above. We have
examined TCCA'’s findings, evaluated
all pertinent information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States. Therefore, we are proposing this
AD, which would require
accomplishing the applicable actions
specified in the service information
described previously, except as
discussed under “‘Difference Among the
Proposed AD, ASB, and Canadian
Airworthiness Directive.”

Clarification of Inspection Terminology

In this proposed AD, we refer to the
inspection for corrosion that is specified
in the ASB as a “general visual
inspection.” We have included the

definition for this type of inspection in
a note in the proposed AD.

Difference Among the Proposed AD,
ASB, and Canadian Airworthiness
Directive

Both the ASB and Canadian
Airworthiness Directive specify
reporting certain information and
returning removed parts to Bombardier.
This proposed AD would not require
these actions.

Costs of Compliance

This proposed AD would affect about
163 airplanes of U.S. registry. The
proposed actions would take up to 16
work hours per airplane, at an average
labor rate of $65 per work hour. Based
on these figures, the estimated cost of
the proposed AD for U.S. operators is up
to $169,520, or up to $1,040 per
airplane.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2.Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Bombardier, Inc. (Formerly Canadair):
Docket No. FAA-2004-19563;
Directorate Identifier 2003—NM—-10—-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
December 9, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
CL-600-2B16 (CL-604) series airplanes,

serial numbers 5301 through 5550 inclusive,
certificated in any category.

Unsafe Condition

(d) This AD is prompted by the discovery
of fractures of the main landing gear (MLG)
side-brace fitting shafts caused by corrosion
on the forward side of the side-brace fitting
shafts. We are issuing this AD to prevent
fracture of the MLG side-brace fitting shafts,
which could result in collapse of the MLG.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Service Bulletin Reference

(f) The term “‘service bulletin,” as used in
this AD, means the Accomplishment
Instructions of Bombardier Alert Service
Bulletin A604—32-018, Revision 01, dated
February 22, 2002.

Inspection/Replacement of MLG Side-Brace
Fitting Shaft and Hardware

(g) Do the actions specified in paragraph
(g)(1), (g)(2), or (g)(3) of this AD, as
applicable, at the applicable compliance
times specified in those paragraphs.

(1) For airplanes subject to Part A of the
service bulletin as specified in paragraph
1.C., “Effectivity,” of the service bulletin:
Within 3 months after the effective date of
this AD, replace the side-brace fitting shafts
of the left-hand (LH) and right-hand (RH)
MLG with new, improved side-brace fitting
shafts; and replace the nut, washer, and
cotter pin of the MLG side-brace fitting shafts
with new parts. Do these actions in
accordance with Part A of the
Accomplishment Instructions of the service
bulletin.

(2) For airplanes subject to Part B of the
service bulletin as specified in paragraph
1.C., “Effectivity,” of the service bulletin:
Within 5 months after the effective date of
this AD, perform a general visual inspection
for corrosion of the LH and RH MLG side-
brace fitting shafts, replace the shafts with
new, improved shafts if corrosion is found,
and replace the nut, washer, and cotter pin
of the MLG side-brace fitting shafts with new
parts. Do these actions in accordance with
Part B of the Accomplishment Instructions of
the service bulletin.
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(3) For airplanes subject to Part C of the
service bulletin as specified in paragraph
1.C., “Effectivity,” of the service bulletin:
Within 5 months after the effective date of
this AD, replace, with new parts, the nut,
washer, and cotter pin on the forward side
of each MLG side-brace fitting shaft. Do these
actions in accordance with Part C of the
Accomplishment Instructions of the service
bulletin.

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Actions Done Previously

(h) Actions done before the effective date
of this AD in accordance with Bombardier
Alert Service Bulletin A604—32-018, dated
October 23, 2001, are acceptable for
compliance with the corresponding actions
required by this AD, provided that the
additional actions specified in Part C of the
Accomplishment Instructions of Bombardier
ASB A604-32-018, Revision 01, dated
February 22, 2002, are done, as applicable.

No Reporting Requirement

(i) Although the service bulletin referenced
in this AD specifies reporting certain
information and returning removed parts to
Bombardier, this AD does not require these
actions.

Alternative Methods of Compliance

(j) In accordance with 14 CFR 39.19, the
Manager, New York ACO, is authorized to
approve alternative methods of compliance
for this AD.

Note 2: The subject of this AD is addressed
in Canadian airworthiness directive CF—
2002—-43, dated September 30, 2002.

Issued in Renton, Washington, on
November 1, 2004.

Kalene C. Yanamura,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 04—24937 Filed 11-8—-04; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19560; Directorate
Identifier 2004—NM-121-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Airbus Model A310 series airplanes.
This proposed AD would require
modifying the wire routing of electrical
harness 636VB in the right-hand wing.
This proposed AD is prompted by the
manufacturer’s analysis for compliance
with Special Federal Aviation
Regulation No. 88, which has shown
that wiring 2M of the 115V anti-
collision white strobe lights and wiring
2S of the fuel quantity indication system
(FQIS) should be rerouted into separate
conduits. We are proposing this AD to
prevent chafing damage to wiring 2M
and 2S, which could result in a short
circuit and consequently introduce an
electrical current into the wiring of the
FQIS and create an ignition source in
the fuel tank.

DATES: We must receive comments on
this proposed AD by December 9, 2004.

ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

¢ DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov
and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room P1L—-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket

Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.

FOR FURTHER INFORMATION CONTACT:

Technical information: Tim Backman,
Aerospace Engineer, International
Branch, ANM-116, FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2797;
fax (425) 227-1149.

Plain language information: Marcia
Walters, marcia.walters@faa.gov.

SUPPLEMENTARY INFORMATION:
Docket Management System (DMS)

The FAA has implemented new
procedures for maintaining AD dockets
electronically. As of May 17, 2004, new
AD actions are posted on DMS and
assigned a docket number. We track
each action and assign a corresponding
directorate identifier. The DMS AD
docket number is in the form ‘“Docket
No. FAA-2004—-99999.”” The Transport
Airplane Directorate identifier is in the
form ‘“‘Directorate Identifier 2004—NM—
999-AD.” Each DMS AD docket also
lists the directorate identifier (‘‘Old
Docket Number”’) as a cross-reference
for searching purposes.

Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2004-19560; Directorate Identifier
2004-NM-121-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual
who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.
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We are reviewing the writing style we
currently use in regulatory documents.
We are interested in your comments on
whether the style of this document is
clear, and your suggestions to improve
the clarity of our communications that
affect you. You can get more
information about plain language at
http://www.faa.gov/language and http://
www.plainlanguage.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

We have examined the underlying
safety issues involved in recent fuel
tank explosions on several large
transport airplanes, including the
adequacy of existing regulations, the
service history of airplanes subject to
those regulations, and existing
maintenance practices for fuel tank
systems. As a result of those findings,
we issued a regulation titled “Transport
Airplane Fuel Tank System Design
Review, Flammability Reduction and
Maintenance and Inspection
Requirements’ (67 FR 23086, May 7,
2001). In addition to new airworthiness
standards for transport airplanes and
new maintenance requirements, this
rule included Special Federal Aviation
Regulation No. 88 (“SFAR 88,”
Amendment 21-78, and subsequent
Amendments 21-82 and 21-83).

Among other actions, SFAR 88
requires certain type design (i.e., type
certificate (TC) and supplemental type
certificate (STC)) holders to substantiate
that their fuel tank systems can prevent
ignition sources in the fuel tanks. This
requirement applies to type design
holders for large turbine-powered
transport airplanes and for subsequent
modifications to those airplanes. It
requires them to perform design reviews
and to develop design changes and
maintenance procedures if their designs
do not meet the new fuel tank safety
standards. As explained in the preamble
to the rule, we intended to adopt
airworthiness directives to mandate any
changes found necessary to address
unsafe conditions identified as a result
of these reviews.

In evaluating these design reviews, we
have established four criteria intended
to define the unsafe conditions
associated with fuel tank systems that
require corrective actions. The
percentage of operating time during
which fuel tanks are exposed to
flammable conditions is one of these
criteria. The other three criteria address
the failure types under evaluation:
single failures, single failures in
combination with another latent
condition(s), and in-service failure
experience. For all four criteria, the
evaluations included consideration of
previous actions taken that may mitigate
the need for further action.

The Joint Aviation Authorities (JAA)
has issued a regulation that is similar to
SFAR 88. (The JAA is an associated
body of the European Civil Aviation
Conference (ECAC) representing the
civil aviation regulatory authorities of a
number of European States who have
agreed to co-operate in developing and
implementing common safety regulatory
standards and procedures.) Under this
regulation, the JAA stated that all
members of the ECAC that hold type
certificates for transport category
airplanes are required to conduct a
design review against explosion risks.

We have determined that the actions
identified in this proposed AD are
necessary to reduce the potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in fuel tank
explosions and consequent loss of the
airplane.

The Direction Générale de 1’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified us that an unsafe condition may
exist on all Airbus Model A310 series
airplanes. The DGAC advises that the
manufacturer’s analysis for compliance
with SFAR 88 has shown that wiring
2M of the 115V anti-collision white
strobe lights and wiring 2S of the fuel
quantity indication system (FQIS)
should be rerouted into separate
conduits. The existing routing of wiring
2M and 2S through the same conduit
could cause chafing damage to wiring
2M and 2S. This condition, if not
corrected, could result in a short circuit
and consequently introduce an
electrical current into the wiring of the
FQIS and create an ignition source in
the fuel tank.

Relevant Service Information

Airbus has issued Service Bulletin
A310-28-2140, Revision 04, dated
March 31, 2004. The service bulletin
describes procedures for modifying the
wire routing of electrical harness 636VB

in the right-hand wing. Modification of
the wire routing includes:

e Removing certain components at
the right-hand wing;

e Checking cable harnesses for
damage and, if necessary, replacing any
damaged wires;

¢ Installing a bracket;

¢ Rerouting of wiring 2M and 2S
through separate conduits;

¢ Installing the conduits of wiring 2M
and 2S and the wires to 2212VC and to
the pylon;

¢ Rerouting the wires to 2212VC and
to the pylon; installing the conduit with
the wires to 2212VC and to the pylon;
and

e Testing.

The DGAC mandated the service
information and issued French
airworthiness directive F—2004—-005,
dated January 7, 2004, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements
of the Proposed AD

This airplane model is manufactured
in France and are type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. According to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. We
have examined the DGAC’s findings,
evaluated all pertinent information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Therefore, we are proposing this AD,
which would require modifying the
wire routing of electrical harness 636 VB
in the right-hand wing. The proposed
AD would require you to use the service
information described previously to
perform these actions, except as
discussed under “Differences Between
the Proposed AD and French
Airworthiness Directive.”

Difference Between the Proposed AD
and French Airworthiness Directive

The applicability of French
airworthiness directive F-2004-005
excludes airplanes that accomplished
Airbus Service Bulletin A310-38-2140
in service. However, we have not
excluded those airplanes in the
applicability of this proposed AD;
rather, this proposed AD includes a
requirement to accomplish the actions
specified in that service bulletin. Such
a requirement would ensure that the
actions specified in the service bulletin
and required by this proposed AD are
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accomplished on all affected airplanes.
Operators must continue to operate the
airplane in the configuration required
by this proposed AD unless an
alternative method of compliance is
approved.

Costs of Compliance

This proposed AD would affect about
51 airplanes of U.S. registry. The
proposed actions would take about 34
work hours per airplane, at an average
labor rate of $65 per work hour.
Required parts would cost about $356
per airplane. Based on these figures, the
estimated cost of the proposed AD for
U.S. operators is $130,866 or $2,566 per
airplane.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA-2004—-19560;
Directorate Identifier 2004—-NM-121-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
December 9, 2004.

Affected ADs

(b) None.
Applicability

(c) This AD applies to all Airbus Model
A310-203, —204, —221, —222, —304, —322,
—324, and —325 series airplanes, certificated
in any category.

Unsafe Condition

(d) This AD was prompted by the
manufacturer’s analysis for compliance with
Special Federal Aviation Regulation No. 88,
which has shown that wiring 2M of the 115V
anti-collision white strobe lights and wiring
28 of the fuel quantity indication system
(FQIS) should be rerouted into separate
conduits. We are issuing this AD to prevent
chafing damage to wiring 2M and 28, which
could result in a short circuit and
consequently introduce an electrical current
into the wiring of the FQIS and create an
ignition source in the fuel tank.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification

(f) Within 72 months after the effective
date of this AD, modify the routing of
electrical harness 636VB in the right-hand
wing by accomplishing all of the actions in
the Accomplishment Instructions of Airbus
Service Bulletin A310-28-2140, Revision 04,
dated March 31, 2004.

Credit for Previously Accomplished Service
Bulletins

(g) Modification of the routing of electrical
harness 636VB accomplished before the
effective date of this AD in accordance with
Airbus Service Bulletin A310-28-2140,
Revision 02, dated May 24, 2002; or Revision
03, dated November 21, 2002; is acceptable
for compliance with the requirements of
paragraph (f) of this AD.

Alternative Methods of Compliance
(AMOCs)

(h) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCGCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(i) French airworthiness directive F—2004—
005, dated January 7, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on
November 1, 2004.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 04—24938 Filed 11-8—04; 8:45 am)]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1
RIN 3038-AC16
Distribution of “Risk Disclosure

Statement’” by Futures Commission
Merchants and Introducing Brokers

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rule.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is proposing to amend Rule
1.55 to provide that non-institutional
customers may indicate with a single
signature, in addition to the
acknowledgment of receipt of various
disclosures and the making of certain
elections, the consent referenced in
Rules 155.3(b)(2) and 155.4(b)(2)
concerning customer permission for
futures commission merchants
(“FCMs”) and introducing brokers
(“IBs”) to take the opposite side of an
order.

DATES: Comments must be received by
December 9, 2004.

ADDRESSES: You may submit comments,
identified by RIN 3038—AC16, by any of
the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: secretary@cftc.gov. Include
“Proposed Amendments to Rule 1.55”
in the subject line of the message.

e Fax: (202) 418-5521.

e Mail: Send to Jean A. Webb,
Secretary of the Commission,
Commodity Futures Trading
Commission, 1155 21st Street, NW.,
Washington DC 20581.

¢ Courier: See above.

Instructions: All comments received
will be posted without change to
http://www.cftc.gov, including any
personal information provided.

FOR FURTHER INFORMATION CONTACT:
Lawrence B. Patent, Deputy Director, or
Susan A. Elliott, Special Counsel,
Compliance and Registration Section,
Division of Clearing and Intermediary
Oversight, Commodity Futures Trading
Commission. Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
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20581. Telephone: (202) 418-5439 or
(202) 418-5464, or electronic mail:
Ipatent@cftc.gov or selliott@cftc.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The Commission is proposing to
amend Rule 1.55 to provide that the
single signature by which non-
institutional customers acknowledge
receipt of basic risk disclosures of
futures and option trading, and elect
how hedging positions shall be handled
in the event of a commodity broker
bankruptcy, may also reflect the consent
referenced in Rules 155.3(b)(2) and
155.4(b)(2) concerning customer
permission for FCMs and IBs to take the
opposite side of an order. The
Commission adopted a similar rule
amendment in November 2000, but
withdrew it the following month upon
passage of the Commodity Futures
Modernization Act of 2000.2 Most of the
rules adopted and withdrawn in 2000
were reproposed and re-adopted in
2001,3 but this one was not. Recently,
Commission staff received an inquiry
about this issue and the Commission
has determined to repropose the rule
amendment.

The Commission first adopted the so-
called single signature acknowledgment
format in 1993.4 It had proposed that
use of the single signature format be
limited to certain sophisticated
customers.> However, the Commission
stated in the final rule that three of four
commenters noted “that since when an
account is opened customers generally
receive and must acknowledge all
prescribed disclosures at the same time,
it is reasonable to permit the customer
to acknowledge all such statements by
means of a single signature. Such
commenters contended that separate
signatures do not convey the required
disclosures more clearly and
compellingly.”” 6 In that rule, the
Commission extended the single
signature acknowledgment format to all
customers, but excluded the
acknowledgments required by Rules
155.3(d) and 155.4(d) on the grounds
that a separate signature would reflect
more “meaningful confirmation of the
customer’s review of the relevant
disclosures.” 7

In 2000, the Commission adopted rule
amendments that included the Rule

165 FR 77993 at 78013 (December 13, 2000).

265 FR 82272

366 FR 45221 at 45226 [August 28, 2001)
(proposed rules) and 66 FR 53510 at 53513 (October
23, 2001) (final rules).

458 FR 17495, 17498 (April 5, 1993).

5See 57 FR 34853 (August 7, 1992).

658 FR at 17498.

71d. at 17498-99 & nn. 17-18.

155.3(d) and 155.4(d) acknowledgments,
and all other acknowledgments,8 within
the single signature acknowledgment
format, concluding that the requirement
of multiple signatures, which may or
may not reflect enhanced review of the
documents, is not practical in light of
the need to further streamline the
account opening process. The
Commission noted: “All of the
commenters who addressed the
proposed amendments to Rule 1.55(d)
responded favorably to the expansion of
disclosures and consents that could be
acknowledged and made by a single
signature, and the Commission is
adopting the amendments as proposed.
* * * The Commission agrees that the
FCM may open the customer account
simultaneously with receiving the
acknowledgment of receipt and
understanding of the risk disclosure
statement, along with margin funds and
any other required account opening
documents, from the customer.
However, the FCM will remain
responsible for ensuring that the risk
disclosure document is furnished to the
customer in such a way that the
customer can review and understand
the document before committing funds
to the FCM.” 9

II. Proposed Rule Amendment

Rule 1.55 ensures the important
customer protection of requiring
intermediaries to disclose the basic risks
of futures and options trading to their
non-institutional customers. Over the
years, it has been recognized that the
relative sophistication of the customer
should determine the degree of
disclosure obligation, with non-
institutional and retail (and presumably
less sophisticated) customers the
beneficiaries of the most detailed
disclosure.

One aspect of risk disclosure is
intended to ensure that the customer
understands and consents to the trading
practices of FCMs and IBs that are
permitted by Commission regulations.
Rules 155.3(b)(2) and 155.4(b)(2) permit
FCMs and IBs, respectively, to take the
other side of any order of a customer,
subject to contract market rules, if that
customer has given prior consent. These
rules implement the specific provisions
of Section 4b(a)(2)(C)(iv) of the Act that
prohibit knowingly taking, directly or

8 This included the amendment of Rule 1.55(d)(1)
and (2) to permit within the “single signature”
format the consents: (2) to allow electronic
transmission of statements under new rule 1.33(g),
and (2) to transfer funds out of segregated accounts
to another account (such as a money market
account).

965 FR at 77993 (December 13, 2000).

indirectly, the other side of a customer
order without the customer’s consent.

The Commission recognizes the
important customer protection interests
served by Section 4b(a)(2)(C)(iv) of the
Act and Rules 155.3(b)(2) and
155.4(b)(2) to address the inherent
conflict of interest that arises when an
FCM or IB is the opposite party to a
transaction with its own customer. The
Commission also recognizes that
simplifying and streamlining the
account opening process, which was
begun in 1993 as described above, is
also an important goal in today’s
financial markets. The Commission
believes that the content of disclosure
and that the manner of acknowledging
receipt of such disclosure by non-
institutional customers is appropriate to
the single signature acknowledgment
format. The Commission further
believes that, as it determined in 2000,
the acknowledgements required by
Rules 155.3(b) and 155.4(b) may
appropriately be included within the
single signature.

II1. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611, requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The Commission has
previously established certain
definitions of “small entities” to be used
by the Commission in evaluating the
impact of its rules on such entities in
accordance with the RFA.10 The
Commission previously has determined
that, based upon the fiduciary nature of
the FCM/customer relationships, as well
as the requirement that FCMs meet
minimum financial requirements, FCMs
should be excluded from the definition
of small entities. With respect to IBs, the
CFTC has stated that it is appropriate to
evaluate within the context of a
particular rule proposal whether some
or all of the affected entities should be
considered small entities and, if so, to
analyze the economic impact on them of
any rule.1? In this regard, the rule being
proposed would not require any IB to
change its current method of doing
business, and in fact eases a regulatory
burden by permitting a single signature
of the customer to represent an
additional consent required by
Commission regulations. Therefore, the
Acting Chairman, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that this proposed
regulation will not have a significant

1047 FR 18618-18621 (April 30, 1982).
111d.
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economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of
199512 imposes certain requirements on
federal agencies (including the
Comumission) in connection with their
conducting or sponsoring any collection
of information as defined by the
Paperwork Reduction Act (“PRA”’). The
amendment to Rule 1.55(d) that is the
subject of this proposed rulemaking
does not alter the paperwork burden
associated with the OMB Collection of
Information submission, OMB Control
Number 3038-0022, Rules Pertaining to
Contract Markets and Their Members,
where the Commission most recently
described the paperwork burden
associated with the 2001 rulemaking
amendments.3 Thus, there is no need
for an additional submission pursuant
to the PRA.

List of Subjects in 17 CFR Part 1

Brokers, Commodity Futures,
Consumer protection, Disclosure,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act and, in
particular, Sections 4b, 4c(b), and 8a(5)
thereof, 7 U.S.C. 6b, 6¢(b), and 12a(5)
(2000), and pursuant to the authority
contained in 5 U.S.C. 552 and 552b
(2003), the Commission hereby proposes
to amend Chapter I of Title 17 of the
Code of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6, 6a, 6b, 6¢,
6d, 6e, 6f, 6g, 6h, 61, 6§, 6k, 61, 6m, 6n, 60,
6p, 7, 7a, 7b, 8, 9, 12, 12a, 12¢, 13a, 13a-1,
16, 16a, 19, 21, 23, and 24, as amended by
the Commodity Futures Modernization Act of
2000, appendix E of Pub. L. 106-554, 114
Stat. 2763 (2000).

2. Section 1.55 is proposed to be
amended by revising paragraph (d)(1) to
read as follows:

§1.55 Distribution of “Risk Disclosure
Statement” by futures commission
merchants and introducing brokers.

* * * * *

(d) * ok %

(1) Prior to the opening of such
account, the futures commission
merchant or introducing broker obtains

12Pub. L. 104-13 (May 13, 1995).
13 See 66 FR 45221, 45228 (August 28, 2001).

an acknowledgment from the customer,
which may consist of a single signature
at the end of the futures commission
merchant’s or introducing broker’s
customer account agreement, or on a
separate page, of the disclosure
statements, consents and elections
specified in this section and § 1.33(g),
and in §33.7, §155.3(b)(2), § 155.4(b)(2),
and § 190.06 of this chapter, and which
may include authorization for the
transfer of funds from a segregated
customer account to another account of
such customer, as listed directly above
the signature line, provided the
customer has acknowledged by check or
other indication next to a description of
each specified disclosure statement,
consent or election that the customer
has received and understood such
disclosure statement or made such
consent or election; and

* * * * *

Dated: November 4, 2004.
By the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 04—24949 Filed 11-8—-04; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD08-04-040]

RIN 1625-AA09

Drawbridge Operation Regulation;
Mississippi River, lowa and lllinois

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulation governing the
Clinton Railroad Drawbridge, Mile
518.0, Upper Mississippi River, at
Clinton, Iowa. The drawbridge would
open on signal if at least 24 hours
advance notice is given from 7:30 a.m.,
on December 15, 2004, until 7:30 a.m.
on March 1, 2005. This proposed rule
would allow time for making upgrades
to critical mechanical components and
perform scheduled annual maintenance
and repairs.

DATES: Comments and related material
must reach the Coast Guard on or before
December 9, 2004.

ADDRESSES: You may mail comments
and related material to Commander,
Eighth Coast Guard District, Bridge
Branch, 1222 Spruce Street, St. Louis,
MO 63103-2832. Commander (obr)

maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
room 2.107f in the Robert A. Young
Federal Building, Eighth Coast Guard
District, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Roger K. Wiebusch, Bridge
Administrator, (314) 539-3900,
extension 2378.

SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD08-04—-040),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know that they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the Eighth
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

On September 7, 2004, the Union
Pacific Railroad Company requested a
temporary change to the operation of the
Clinton Railroad Drawbridge across the
Upper Mississippi River, Mile 518.0 at
Clinton, Iowa to open on signal if at
least 24 hours advance notice is given
to facilitate critical bridge repair and
annual maintenance. Advance notice
may be given by calling the Clinton
Yardmaster’s office at (563) 244—3204 at
any time; or (563) 244-3269 weekdays
between 7 a.m. and 3:30 p.m.; or Mr.
Tomaz Gawronski, office (515) 263—
4536 or cell phone (515) 229-2993.
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The Clinton Railroad Drawbridge
navigation span has a vertical clearance
of 18.7 feet above normal pool in the
closed to navigation position.
Navigation on the waterway consists
primarily of commercial tows and
recreational watercraft and will not be
significantly impacted due to the
reduced navigation in winter months.
Presently, the draw opens on signal for
passage of river traffic. The Union
Pacific Railroad Company requested the
drawbridge be permitted to remain
closed-to-navigation from 7:30 a.m.,
December 15, 2004 until 7:30 a.m.,
March 1, 2005, unless 24 hours advance
notice is given of the need to open.
Winter conditions on the Upper
Mississippi River coupled with the
closure of Rock Island Railroad &
Highway Drawbridge, Mile 482.9, Upper
Mississippi River, at Rock Island,
Illinois will preclude any significant
navigation demands for the drawspan
opening. The Clinton Railroad
Drawbridge, Mile 518.0 Upper
Mississippi River is located upstream
from the Rock Island Railroad &
Highway Drawbridge. Performing
maintenance on the bridge during the
winter, when the number of vessels
likely to be impacted is minimal, is
preferred to bridge closure or advance
notification requirements during the
navigation season. This temporary
change to the drawbridge’s operation
has been coordinated with the
commercial waterway operators.

Regulatory Evaluation

This rulemaking is not a ““significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

The Coast Guard expects that this
temporary change to operation of the
Clinton Railroad Drawbridge will have
minimal economic impact on
commercial traffic operating on the
Upper Mississippi River. This
temporary change has been written in
such a manner as to allow for minimal
interruption of the drawbridge’s regular
operation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.

The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000. This
proposed rule will have a negligible
impact on vessel traffic. The primary
users of the Upper Mississippi River in
Clinton, Iowa are commercial towboat
operators. With the onset of winter
conditions most activity on the Upper
Mississippi River is curtailed and there
are few, if any, significant navigation
demands for opening the drawspan.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they could better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Mr. Roger K.
Wiebusch, Bridge Administrator, Eighth
Coast Guard District, Bridge Branch, at
(314) 539-3900, extension 2378.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires

Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule will not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
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does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. Paragraph 32(e)
excludes the promulgation of operating
regulations or procedures for
drawbridges from the environmental
documentation requirements of the
National Environmental Policy Act
(NEPA). Since this proposed regulation
would alter the normal operating
conditions of the drawbridge, it falls
within this exclusion. A “Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33

CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From 7:30 a.m., December 15, 2004
until 7:30 a.m. March 1, 2005, in
§117.671 add new paragraph (c) to read
as follows:

§117.671 Upper Mississippi River.
* * * * *

The Clinton Railroad Drawbridge,
Mile 518.0, Upper Mississippi River at
Clinton, Iowa shall open on signal if at
least 24 hours notice is given. Notice
may be given by calling Clinton
Yardmaster’s office at (563) 244—3204 at
anytime; or (563) 244—3269 weekdays
between 7 a.m. and 3:30 p.m.; or Mr.
Tomaz Gawronski, office (515) 263—
4536 or cell phone (515) 229-2793.

Dated: October 27, 2004.
R.F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 04—24972 Filed 11-8—-04; 8:45 am)]
BILLING CODE 4910-15-P

POSTAL SERVICE
39 CFR Part 111

Address Sequencing Services

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The United States Postal
Service provides mailers with both
manual and electronic address
sequencing services for their address
lists, including electronic address
sequencing (EAS) service and
computerized delivery sequencing
(CDS) service. Mailers who prepare their
mail using these services may qualify
for postage discounts. In addition, these
services help mailers use the best
possible addresses on their mail. This
improves mail deliverability and
reduces the costs of the Postal Service.
Mailers who qualify for, and obtain,
the highest level of address sequencing
service (Level 3 Service) from the Postal
Service for an address list, may then
apply to obtain a CDS subscription for
each separate address group in each 5-
digit ZIP Code within that address list.
The Postal Service proposes to
streamline the process by which it
provides seed addresses to CDS
subscribers and accepts address lists
from mailers for Level 3 Service. The
Postal Service proposes to provide
mailers with more detailed information
so that they may properly submit
address lists to the Postal Service in
order to obtain address sequencing
services. CDS subscribers will continue

to obtain the benefit of using seed
addresses to assist them in protecting
their address lists. The Postal Service
also proposes to clarify that the
requirements for obtaining Level 3
Service and CDS subscriptions for Post
Office box address groups is the same as
for other address groups.

DATES: Written comments must be
received on or before December 9, 2004.

ADDRESSES: Written comments should
be mailed to the Computerized Delivery
Sequence (CDS) Department, National
Customer Support Center, United States
Postal Service, 6060 Primacy Pkwy Ste
201, Memphis TN 38188-0001. Copies
of all written comments will be
available at this address for public
inspection and photocopying between 9
a.m. and 4 p.m., Monday through
Friday.

FOR FURTHER INFORMATION CONTACT:
Becky Dunn, National Customer
Support Center, United States Postal
Service, (800)-238-3150.

SUPPLEMENTARY INFORMATION: The Postal
Service offers a range of manual and
electronic address sequencing services
not only to mailers who develop or own
address lists, but also to mailers who
use address lists they obtain from third
parties. Mailers, as well as parties acting
on behalf of mailers, may obtain address
sequencing services by submitting
address lists to the Postal Service either
in the form of address cards or
electronic address files (both forms are
referred to as ‘“‘address lists”’). The
Postal Service only provides address
sequencing and correction services. It
does not provide address lists of postal
customers to the public. See 39 U.S.C.
412.The Postal Service offers mailers
three levels of address sequencing
services for address lists:

Level 1 Service: The Postal Service
arranges addresses in delivery sequence
and removes undeliverable addresses
from address lists.

Level 2 Service: In addition to Level
1 Service, the Postal Service inserts
blank cards for missing addresses in an
address list submitted as address cards,
or delivery sequence numbers for
addresses missing from the mailer’s
electronic address list file.

Level 3 Service: In addition to Levels
1 and 2 Service, the Postal Service
inserts addresses for missing or new
addresses either by address cards or into
electronic address files, depending on
whether the mailer has submitted its
address list as address cards or as an
electronic address list file. In order to
obtain Level 3 Service, a mailer must
satisfy the Postal Service requirements
summarized below.
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The Postal Service will provide Level
3 Service only if the address list
contains at least ninety percent (90%),
but not more than one hundred ten
percent (110%), of the delivery
addresses in each separate address
group in a 5-digit ZIP Code (such as
city, rural, Post Office box) after the
Postal Service removes undeliverable
addresses.

The Postal Service, as a new
requirement, proposes that mailers must
submit a completed Processing
Acknowledgement Form (PAF Form) to
the Postal Service in order to obtain
Level 3 Service for an address list. A
sample of this form follows this notice.
Mailers must provide required
information on the PAF Form such as
contact information, whether they have
a current CDS subscription, and if so,
their computerized delivery sequence
(CDS) customer number. In addition,
mailers must submit information
concerning the origin or acquisition of
the address list submitted to the Postal
Service. A mailer must attach a
description to the PAF Form as to how
it developed the address list if it states
that it has not acquired the address list
from a third party. If instead, a mailer
states on the PAF Form that it has
acquired the address list from a third
party, the Postal Service proposes to
require that the mailer submit written
documentation from the owner of that
address list (including any CDS
subscriber who may have inserted seed
addresses in to the address list), that
authorizes the mailer to submit the
address list to the Postal Service in
order to obtain Level 3 Service or a CDS
subscription. The CDS subscriber may
set a date after which the mailer is no
longer authorized to submit the address
list to the Postal Service for Level 3
Service or a CDS subscription. The
Postal Service will not provide Level 3
Service for an address list if an
authorization from a CDS subscriber has
expired.

Only a mailer who has qualified for
and obtained Level 3 Service for ZIP
Code groupings in an address list may
apply to the Postal Service to obtain a
CDS subscription for those ZIP Code
groupings, thereby becoming a CDS
subscriber. CDS subscriptions enable
mailers to maintain current delivery
sequencing information for their
qualified address lists. The Postal
Service periodically provides CDS
subscribers with updated CDS file
information that contains a list of
addresses in a ZIP Code grouping
arranged in delivery sequence as served
by a specific Postal Service carrier. In
addition, the Postal Service assists CDS
subscribers in protecting their address

lists through the Postal Service’s seed
address program.

The Postal Service proposes to
streamline the process by which it
provides qualified CDS subscribers with
seed addresses for a ZIP Code and
address group within an address list. A
seed address is a fictitious address that
CDS subscribers may elect to obtain
from the Postal Service. Each seed
address that the Postal Service assigns
to a CDS subscriber is unique to that
CDS subscriber. CDS subscribers may
insert the assigned seed address (or
addresses) into an address list as a way
to identify that address list as belonging
to the CDS subscriber. This may enable
the detection of unauthorized use of the
CDS subscriber’s address list by other
mailers.

The Postal Service understands that
some CDS subscribers permit other
mailers to use their address lists, and
permit third-party intermediaries, such
as list brokers, to provide the CDS
subscribers’ address lists to mailers. The
Postal Service has experienced a
number of problems with address lists
that mailers acquire from third parties.
Mailers appear to reasonably believe
that they are authorized to submit the
address lists for Level 3 Service and
CDS subscriptions either based on
representations made by the third-party
intermediaries and list brokers, or by the
failure of the third party to clearly
explain the limited use of the address
list. There are concerns in the mailing
industry that some mailers who seek
Level 3 Service and CDS subscriptions
are not qualified to do so.

To resolve these problems, the Postal
Service proposes to require that in the
event that a CDS subscriber on its own,
or through another party, authorizes a
mailer to submit the subscriber’s
address list to the Postal Service for
Level 3 Service, the CDS subscriber
must provide the mailer with written
authorization to do so. The Postal
Service proposes that CDS subscribers
who wish to obtain seed addresses must
agree to be responsible for ensuring that
any such third-party intermediaries or
list brokers ensure that mailers who are
seeking Level 3 Service receive the
necessary written authorization in
addition to the address lists. The mailer
then must furnish this written
authorization together with the
completed PAF Form to the Postal
Service, as described above, if the
mailer seeks Level 3 Service for an
address list it obtained from another
party. The Postal Service will not begin
Level 3 Service processing until it
receives complete documentation. By
implementing the foregoing procedures,
the Postal Service believes that mailers

who obtain address lists from third
parties should be able to obtain Level 3
Service only for those address lists for
which they have received written
authorization.

In the event a mailer submits an
address list it obtained from another
party to the Postal Service for Level 3
Service and the Postal Service locates a
seed address that has not been assigned
to the mailer, the Postal Service will
continue its present practice of notifying
the CDS subscriber to whom the seed
address has been assigned. The Postal
Service will provide the CDS subscriber
with the identity of the mailer. The
Postal Service proposes to supplement
this process by also notifying the mailer
of the identity of the CDS subscriber.
The Postal Service will not release to
the mailer that part of the address list
for the ZIP Code containing a seed
address until it receives authorization
from the CDS subscriber.

The CDS subscriber and the mailer, as
well as any intermediaries or list
brokers (if any), will then be responsible
for independently resolving issues
concerning the proper use of the address
list without Postal Service involvement.
Due to the fact that the parties
themselves now will handle address list
questions in a manner they see fit, the
Postal Service proposes to discontinue
its current practice of researching seed
address problems. The Postal Service,
however, will continue its existing
practice of processing address groups
without seed addresses in the address
list submitted by the mailer.

The Postal Service also proposes to
clarify in its address sequencing
program materials that its requirements
for mailers to obtain Level 3 Service and
CDS subscriptions for Post Office box
address groups in each 5-digit ZIP Code
within an address list are the same as
for other address groups, including the
following: (1) Mailers must submit their
address lists in the form of either
address cards or electronic files to the
Postal Service in order to obtain Level
3 Service or CDS subscriptions for Post
Office box address groups, and (2) the
Postal Service charges mailers the same
fees for obtaining address sequencing
services for Post Office box address
groups as it does for other address
groups.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
of 553(b)—(c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites public comment
on the following proposed revisions to
the Domestic Mail Manual (DMM)
A920, incorporated by reference in the
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Code of Federal Regulations (CFR). See
39 CFR 111.1.

List of Subjects in 39 CFR Part 111
Postal Service.

PART 111—[AMENDED]

1. The authority citation for 39 CFR
Part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3626, 5001.

2. Amend the following sections of
the Domestic Mail Manual as set forth
below:

Domestic Mail Manual (DMM)

* * * * *

A Addressing

* * * * *

A900 Customer Support

* * * * *

A920 Address Sequencing Services
1.0 SERVICE LEVELS

* * * * *

[Revise item d to read as follows:]

d. Mailers who have obtained address
sequencing services described in
A920.1.c and 920.4.1 (Level 3 Service)
for address lists, and who have a current
computerized delivery sequence (CDS)
subscription, may apply to USPS to
obtain seed addresses to include in their

address lists. Qualified CDS subscribers
may elect to include a seed address in
an address list for identifying the list
and detecting the use of the address list
by another mailer.

[Revise item e to read as follows:]

e. If a mailer states that it has obtained
an address list from another party, and
USPS locates a seed address when
processing that address list for Level 3
Service, USPS will notify both the
mailer who submitted the address list as
well as the CDS subscriber to whom
USPS has assigned the seed address.
USPS will provide the CDS subscriber
with the identity of the mailer, and will
provide the mailer with the identity of
the CDS subscriber. USPS will not
release to the mailer those portions of
the address list for the ZIP Codes
containing the seed address, unless
USPS receives written authorization to
do so from the CDS subscriber if the
mailer has obtained the address list
from the CDS subscriber or a party
acting on behalf of the CDS subscriber.
USPS only will release those portions of
the address list for ZIP Codes not
containing seed addresses if the mailer
meets all other USPS address
sequencing requirements.

2.0 CARD PREPARATION AND
SUBMISSION

* * * * *

[Revise title and text of 2.2 to read as
follows:]

2.2 Limitations

The mailer is required to remit all fees
to USPS for address sequencing services
performed by USPS, including service
for which USPS does not release to the
mailer a ZIP Code containing a seed
address. See A920.5 below. a. In order
to obtain a Level 3 Service, the mailer
must submit address cards or an address
file (address list) that contains at least
ninety percent (90%), but not more than
one hundred ten percent (110%) of all
possible delivery addresses for a
specific 5-digit ZIP Code delivery area.

b. If a mailer requests Level 3 Service
for an address list and fails to meet any
USPS address sequencing requirements
for a ZIP Code within that address list,
the mailer may resubmit the address list
for Level 3 Service for the 5-digit ZIP
Code that fails to meet USPS
requirements. In the event the mailer
fails to meet all USPS address
sequencing requirements for the 5-digit
ZIP code on the third time it submits the
address list to USPS, USPS will not
accept the address list for that 5-digit
ZIP Code for a period of 1 year from the
date the mailer submits the address list
to USPS for the third time.

* * * * *

We will publish an appropriate
amendment to 39 CFR Part 111 to reflect
these changes if the proposal is adopted.

United States Postal Service Processing Acknowledgement Form (PAF) for Level 3 Address Sequencing Service

A mailer or a party acting on behalf of a mailer (Mailer), who submits an address list to the United States Postal Service (USPS) for Level
3 Address Sequencing Service, must submit the following completed documents to USPS at the time it submits the address list:

1. USPS PAF Form. This USPS Processing Acknowledgement Form (PAF) for Level 3 Address Sequencing Service, to which is attached:
a. Address File Obtained from Another Party. A Mailer who obtains an address list, or portion thereof, from another party, must attach

a written Authorization from a Computerized Delivery Sequence (CDS) subscriber to submit the address list to USPS for Level 3 Address

Sequencing; and/or

b. Address File Created or Developed by Mailer. A Mailer who states that it, or a party acting on its behalf, created or developed the
address list, or portion thereof, must describe the process by which the address list was created or developed to the satisfaction of USPS;

and

2. USPS Delivery Unit Summary and Processing Acknowledgement Form.

CDS subscribers may include “seed’” addresses in their address lists to assist in identifying their lists. A seed address is a fictitious address
that qualified CDS subscribers may elect to obtain from USPS. In the event USPS locates a seed address in an address list submitted for
Level 3 Service and USPS has not assigned that seed address to the Mailer submitting the address list, and the Mailer has advised USPS
that it obtained the address list from another party, USPS shall notify both the Mailer and the CDS subscriber that it has located the seed
address. The Mailer and the CDS subscriber will be responsible for resolving issues concerning Mailer’s use of the address list.

USPS will not release to the Mailer that portion of the address list for the ZIP Code containing the seed address until it receives an
Authorization from the CDS subscriber. USPS will not release to the Mailer the identity of the seed address, or the address ranges or

carrier routes containing the seed address. Provided that the address list meets all other USPS requirements for Address Sequencing Services,
USPS shall release to the Mailer other ZIP Codes that do not contain seed addresses.
The Mailer is required to remit all fees to USPS for Address Sequencing Services performed by USPS, including service for which USPS
does not release a ZIP Code containing a seed address. The Mailer is not relieved of its obligation to pay USPS for Address Sequencing
Service performed for ZIP Codes containing seed addresses that USPS does not release to the Mailer. In the event Mailer does not timely
remit all payments due to USPS, USPS may cancel the Mailer’s CDS subscription, refuse to accept Mailer’s address lists for Address
Sequencing Services, discontinue other services provided by USPS to Mailer, initiate collection efforts, or seek other remedies.

Mailers must satisfy the requirements for and obtain Level 3 Address Sequencing Service for an address list in order to be eligible to
obtain a Computerized Delivery Sequence (CDS) subscription from USPS for that address list.
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Mailers must comply with USPS requirements for Address Sequencing Services and CDS subscriptions, including payment of all fees,
that are set forth in the USPS Domestic Mail Manual (DMM) A920, Electronic Address Sequence (EAS) Service and CDS User Guides.
USPS publishes these materials at http://www.usps.com.

Mailer Information:

Company Name:
Primary Contact:

Mailing Address:

City: State:
Primary Contact Phone Number:
Primary Contact Fax Number:
Email:

Secondary Contact Phone Number:
Email:

Is Mailer a Current USPS Computerized Delivery Sequence (CDS) Customer?

Secondary Contact Fax Number:

Secondary Contact:

Z1P+4:

Primary Contact:

If yes, what is Mailer’s USPS Computerized Delivery Sequence (CDS) Customer Number?

Did Mailer obtain any portion of this address list from another party?

Yes No

Yes No

Secondary Contact:

If no, attach a written description of how Mailer created or developed the address list to this PAF Form.
If yes, is the written Authorization attached to this PAF Form that permits Mailer to submit the address list to USPS for Level 3 Service

the Authorization that Mailer received for this the address list?
If yes, does the Authorization state that seed addresses were removed from list?

Certification and Signature: Mailer, by submitting this PAF Form, and attachment(s), represents and warrants the following to USPS: (1)

Yes No
Yes

No

all information furnished on this PAF Form and attachment(s) is accurate, truthful and complete; (2) the undersigned is authorized to
sign and deliver this PAF Form and attachment(s) on Mailer’s behalf; (3) Mailer has read and agrees to the terms and conditions for USPS
Address Sequencing Service set forth in Section A920 of the Domestic Mail Manual (DMM) and USPS EAS and CDS User Guides; (4)
Mailer agrees to pay all fees assessed by USPS in accordance with the DMM; and (5) Mailer acknowledges that all requests for USPS
Address Sequencing Service processing will be identified on a USPS password-secured Web site.

T understand that anyone who furnishes false or misleading information or who omits information requested on this PAF Form or
attachment(s) may be subject to criminal sanctions (including fines and imprisonment), and/or civil sanctions (including multiple damages
and civil penalties). The rights and remedies set forth in 18 U.S.C. 1001 shall be incorporated as if fully set forth herein.

Name and Title of Mailer’s Authorized Representative (please print):
Signature of Mailer’s Authorized Representative:

Date:

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 04—24887 Filed 11-8—04; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FRL-7836-1]

Maine: Proposed Authorization of

State Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Maine has applied to EPA for
Final authorization of changes to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). EPA proposes to grant final
authorization to Maine. In the “Rules
and Regulations” section of this Federal
Register, EPA is authorizing these
changes by an immediate final rule. EPA
did not make a proposal prior to the
immediate final rule because we believe
this action is not controversial and do
not expect adverse comments that

oppose it. We have explained the
reasons for this authorization in the
preamble to the immediate final rule.
Unless we get written comments which
oppose this authorization during the
comment period, the immediate final
rule will become effective on the date it
establishes, and we will not take further
action on this proposal. If we get
comments that oppose this action, we
will withdraw the immediate final rule
and it will not take effect. We will then
respond to public comments in a later
final rule based on this proposal. You
may not have another opportunity for
comment. If you want to comment on
this action, you must do so at this time.

DATES: Send your written comments by
December 9, 2004.

ADDRESSES: Written comments should
be mailed to Sharon Leitch, Hazardous
Waste Unit, EPA Region 1, One
Congress St., Suite 1100 (CHW), Boston,
MA 02114-2023, or e-mailed to:
leitch.sharon@epa.gov.

Dockets containing copies of the State
of Maine’s revision application and the
materials which the EPA used in
evaluating the revision have been
established at the following two
locations: (i) EPA Region 1 Library, One
Congress Street-11th Floor, Boston, MA

02114-2023; business hours Monday
through Thursday 10 a.m.-3 p.m., tel:
(617) 918-1990; and (ii) Maine
Department of Environmental
Protection, Hospital Street, Augusta, ME
04333; business hours Monday through
Thursday 8:30 a.m.—4:30 p.m., and
Friday 8:30 a.m.—12:30 p.m., tel: (207)
287-7843. Records in these dockets are
available for inspection and copying
during normal business hours.

FOR FURTHER INFORMATION CONTACT:
Sharon Leitch, Hazardous Waste Unit,
EPA Region 1, One Congress St., Suite
1100 (CHW), Boston, MA 02114-2023;
tel: (617) 918-1647, e-mail:
leitch.sharon@epa.gov.

SUPPLEMENTARY INFORMATION: For
additional information, please see the
immediate final rule published in the
“Rules and Regulations” section of this
Federal Register.

Dated: October 28, 2004.
Ira Leighton,
Acting Regional Administrator, EPA New
England.
[FR Doc. 04—24921 Filed 11-8—04; 8:45 am]

BILLING CODE 6560-50-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 98

[RIN 0970-AC18]

Child Care and Development Fund
State Match Provisions

AGENCY: Administration for Children
and Families (ACF), HHS.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule revises the
Child Care and Development Fund
(CCDF) regulations to permit States to
designate multiple public and/or private
entities as eligible to receive private
donations that may be certified as child
care expenditures for purposes of
receiving Federal CCDF matching funds.
This proposed rule also allows States to
use public pre-kindergarten
expenditures for up to 30 percent of the
State match expenditures required to
claim their full allotment of Federal
CCDF matching funds.

DATES: Comment Period: You may
submit comments through January 10,
2005. We will not consider comments
received after this date.
ADDRESSES: You may mail comments to
the Administration for Children and
Families, Child Care Bureau, 330 C
Street, SW., Room 2046, Washington,
DC 20447. Attention: Shannon
Christian, Associate Commissioner.
Commenters may also provide
comments on the ACF website. To
transmit comments electronically, or to
download an electronic version of the
proposed rule, please go to http://
regulations.acf.hhs.gov. We will have
comments available for public
inspection Monday through Friday, 8:30
a.m. to 5 p.m. at the above address.
FOR FURTHER INFORMATION CONTACT:
Karen Tvedt, Policy Director, Child Care
Bureau, at (202) 401-5130.
SUPPLEMENTARY INFORMATION:

Table of Contents

1. Background
A. Child Care and Development Fund
B. Summary of the Statutory Provisions
Related to the State Match Requirement
C. State Match Requirement Regulations
D. Statutory Authority
II. Provisions of Proposed Rule
A. Certifying Private Donations as State
Expenditures
1. Summary of the Regulations Regarding
Certifying Private Donations as State
Expenditures in the Current Regulations
2. Consultation with States and Other
Organizations
3. Changes Made in this Proposed Rule

B. Public Pre-Kindergarten Expenditures

1. Summary of the Regulations Regarding
Public Pre-Kindergarten Expenditures in
the Current Regulations

2. Consultation with States and Other
Organizations

3. Changes Made in this Proposed Rule

III. Regulatory Impact Analyses

A. Executive Order 12866

B. Regulatory Flexibility Analysis

C. Assessment of the Impact on Family
Well-Being

D. Paperwork Reduction Act

E. Unfunded Mandates Reform Act of 1995

F. Congressional Review

G. Executive Order 13132

I. Background

A. Child Care and Development Fund

Administered by the Child Care
Bureau, CCDF assists low-income
families, including families receiving or
transitioning from Temporary
Assistance for Needy Families (TANF),
in the purchase of child care services,
thereby allowing parents to work or
attend training or education. States must
spend a portion of their CCDF allotment
on expenditures to improve the quality
and availability of child care.

B. Summary of the Statutory Provisions
Related to the State Match Requirement

CCDF is comprised of three funding
streams, discretionary funds subject to
annual appropriation by Congress as
authorized under Section 658B of the
CCDBG Act, 42 U.S.C. 9858, and
mandatory and matching funds
appropriated under Section 418 of the
Social Security Act (“SSA”), 42 U.S.C.
618. Pursuant to Section 418(a)(2) of the
SSA, the Federal CCDF matching funds
are the funds remaining after the
mandatory funds have been distributed
to the States. Matching funds are
allocated to the States on the basis of the
number of children under age 13 in the
State compared with the number of
children under age 13 in the Nation.
These funds must be matched by States
at the State’s Federal medical assistance
percentage (FMAP) rate.

C. State Match Requirement Regulations

The current CCDF regulations (the
“current regulations”) are codified at 45
CFR part 98. The relevant matching
fund requirements of the current
regulations provide that donated funds
from private sources may be qualified as
State expenditures for purposes of
receiving Federal CCDF matching funds,
provided that such funds are transferred
to or under the control of the State
CCDF Lead Agency or given to the
single entity designated by the State to
receive donated funds. 45 CFR 98.53(e)
and (f). The relevant matching fund
requirements also provide that States

may use public pre-kindergarten
expenditures for up to 20 percent of the
expenditures serving as maintenance-of-
effort and up to 20 percent of the
expenditures meeting CCDF matching
requirements. 45 CFR 98.53(h). States
seeking to use pre-kindergarten
expenditures for between 10 and 20
percent of the expenditures serving as
maintenance-of-effort or meeting CCDF
matching requirements must provide a
description of the efforts they will
undertake to ensure that pre-
kindergarten programs meet the needs
of working families. They must also
demonstrate how they will coordinate
their pre-kindergarten and child care
services to expand the availability of
child care. 45 CFR 98.53(h)(4).

We propose to revise current
regulations to implement a provision of
the President’s Good Start, Grow Smart
Initiative and give States more
flexibility in making the necessary State
expenditures on child care to earn their
full allotment of Federal CCDF matching
funds. Specifically, the President’s Good
Start, Grow Smart Initiative provides
that the amount of State pre-
kindergarten expenditures that may be
used for Federal match will be increased
to give States more flexibility in funding
quality activities in support of early
learning. Further, in FY 2001 and FY
2002, five States failed to earn their full
allotment of Federal CCDF matching
funds. In recent months, ACF Regions
and the Child Care Bureau have
received requests from additional states
for increased flexibility in the use of
donated funds and public pre-
kindergarten expenditures to meet
CCDF matching requirements.

D. Statutory Authority

This proposed regulation is being
issued under the authority granted to
the Secretary of Health and Human
Services (HHS) by Section 658E of the
CCDBG Act, 42 U.S.C. 9858c.

II. Provisions of Proposed Rule

A. Certifying Private Donations as State
Expenditures

1. Summary of the Regulations
Regarding Certifying Private Donations
as State Expenditures in the Current
Regulations

In order to certify funds donated from
private sources that are not transferred
to or under State control as
expenditures for the purpose of
receiving Federal CCDF matching funds,
the current regulations provide that
States must designate a single entity to
receive such privately donated funds
and all such privately donated funds
must be transferred to this single
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designated entity. The specific
provisions setting forth this requirement
appear at § 98.53(f) of the current
regulations and provide that funds
donated from private sources ‘“‘may be
given to the entity designated by the
State to receive donated funds” in the
State Plan.

2. Consultation with States and Other
Organizations

Requests have been made by State
officials at the Child Care Bureau’s
annual meeting of State Administrators
and through numerous written, e-mail,
and telephonic correspondence for
increased flexibility in meeting the
States’ CCDF matching requirements.
The Child Care Bureau has also heard
that States find the current regulations
too restrictive when States seek to
encourage coordination among early
childhood education programs or to
implement the President’s Good Start,
Grow Smart Initiative.

3. Changes Made in This Proposed Rule

In order to grant States greater
flexibility in meeting the matching
requirements for Federal CCDF
matching funds, this proposed rule
provides that States shall be allowed to
designate multiple public and/or private
entities to receive privately donated
funds that may be certified as State
expenditures for purposes of receiving
Federal CCDF matching funds. We
propose to revise Section 98.53(f) to
provide that privately donated funds
“may be given to the public or private
entities designated by the State to
implement the child care program in
accordance with Sec. 98.11 provided
that such entities are identified and
designated in the State Plan to receive
donated funds pursuant to Sec.
98.16(c)(2).” Additionally, conforming
changes are proposed to Sections
98.16(c)(2) and 98.53(e)(2)(iv) to reflect
the fact that privately donated funds
may be given to “public or private
entities.”

B. Public Pre-Kindergarten Expenditures

1. Summary of the Regulations
Regarding Public Pre-Kindergarten
Expenditures in the Current Regulations

The current regulations provide that,
once States have met their maintenance-
of-effort requirement, they may use
public pre-kindergarten expenditures
for up to 20 percent of their child care
expenditures designated toward meeting
CCDF matching requirements. States
seeking to use the full 20 percent of pre-
kindergarten expenditures to meet the
matching requirements must provide a
description of the efforts they will

undertake to ensure that pre-
kindergarten programs meet the needs
of working families. They must also
demonstrate how they will coordinate
their pre-kindergarten and child care
services to expand the availability of
child care. The specific provisions
setting forth this requirement appear at
Section 98.53(h)(3) of the current
regulations and provide that “[iln any
fiscal year, a State may use other public
pre-K funds for up to 20% of the
expenditures serving as the State’s
matching funds under this subsection.”

2. Consultation With States and Other
Organizations

Requests have been made by State
officials at the Child Care Bureau’s
annual meeting of State Administrators
and through numerous written, e-mail,
and telephonic correspondence for
increased flexibility in meeting the
States’ CCDF matching requirements.
The Child Care Bureau has also been
informed that States are finding the
current regulations to be too restrictive
when States seek to encourage
coordination among early childhood
education programs or to implement the
President’s Good Start, Grow Smart
Initiative.

3. Changes Made in This Proposed Rule

In order to grant States greater
flexibility in meeting the matching
requirements for Federal CCDF
matching funds, this proposed rule
provides that once States have met their
maintenance-of-effort requirement, they
may designate a portion of their public
pre-kindergarten expenditures as their
expenditures toward Federal CCDF
matching funds; provided that the
portion of public pre-kindergarten
expenditures designated as State
matching funds may not exceed 30
percent of the amount of expenditures
required by States to earn their full
allotment of Federal CCDF matching
funds. We propose to revise Section
98.53(h)(3) to provide that, “[iln any
fiscal year, a State may use other public
pre-K funds as expenditures serving as
State matching funds under this
subsection; such public pre-K funds
used as State expenditures may not
exceed 30% of the amount of a State’s
expenditures required to earn the State’s
full allotment of Federal matching funds
available under this subsection.”
Additionally, conforming changes
would be made to Sections 98.53(h)(4)
to provide that the CCDF Plan ““shall
reflect the State’s intent to use public
pre-K funds in excess of 10%, but not
for more than 20% of its maintenance-
of-effort or 30% of its State matching
funds in a fiscal year.”

IIL. Regulatory Impact Analyses

A. Executive Order 12866

Executive Order 12866 requires that
regulations be drafted to ensure that
they are consistent with the priorities
and principles set forth in Executive
Order 12866. The Department has
determined that this proposed rule is
consistent with these priorities and
principles.

Executive Order 12866 encourages
agencies, as appropriate, to provide the
public with meaningful participation in
the regulatory process. As described
earlier, the Child Care Bureau and ACF
regional offices have been contacted by
numerous States expressing their desire
for greater flexibility in meeting their
matching requirement for Federal CCDF
matching funds. This rule addresses
these concerns. In addition, we are
providing a 60-day public comment
period.

This rule is considered a ““significant
regulatory action” under Executive
Order 12866 and therefore has been
reviewed by the Office of Management
and Budget.

B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. Ch. 6) (RFA) requires the Federal
government to anticipate and reduce the
impact of rules and paperwork
requirements on small businesses and
other small entities. Small entities are
defined in the RFA to include small
businesses, small non-profit
organizations, and small governmental
entities. This rule will affect only the 50
States and the District of Columbia.
Therefore, the Secretary certifies that
this rule will not have a significant
impact on small entities.

C. Assessment of the Impact on Family
Well-Being

We certify that we have made an
assessment of this proposed rule’s
impact on the well-being of families, as
required under Section 654 of the
Treasury and General Appropriations
Act of 1999. This proposed rule will
make it easier for States to receive their
full allotment of Federal matching funds
through CCDF. These funds are to be
used by States to assist low-income
families in purchasing child care
services, to provide comprehensive
consumer education to parents and the
public, and to improve the quality and
availability of child care.

D. Paperwork Reduction Act

In order for States to use the increased
flexibility provided by the proposed
rule, Lead Agencies must amend their
Lead Agency Plans, the information
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requirements of which are set forth in
Section 98.16 of the current regulations.
As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507
(d)), the Administration for Children
and Families has submitted a copy of
this section, together with a copy of this
notice of proposed rulemaking to the
Office of Management and Budget
(OMB) for its review.

Title: Amendment to State/Territorial
Plan Pre-Print (ACF-118) for the Child
Care and Development Fund (Child Care
and Development Block Grant).

Description: The legislatively-
mandated plans serve as the agreement
between the Lead Agency and the
Federal Government as to how CCDF
programs will be administered in
conformance with legislative
requirements, pertinent Federal
regulations, and other applicable
instructions and guidelines issued by
ACF. This information is used for
Federal oversight of the Child Care and
Development Fund. Because the State
Plans must accurately reflect the
manner in which a State meets the
matching requirements for Federal
CCDF matching funds, in order for a
State to use the increased flexibility
provided by this proposed rule, it must
submit an amendment to its plan
reflecting the change in the manner in
which it meets the matching
requirement for Federal CCDF matching
funds. Because the information required
to take advantage of the provisions of
this proposed regulation are already
collected in the ACF-118, a new
information collection document will
not be necessary. ACF expects to
publish proposed revisions to the ACF—
118 in the Federal Register in October.
These proposed changes should reach
OMB in January 2005.

Respondents: State and territorial
governments.

Burden Estimates:

Estimated Number of Likely
Respondents: 22*.

Number of Responses Per
Respondent: 1.

Average Burden Hours Per Response:
2.

Estimated Total Burden Hours: 44.

*Estimate based upon the total
number of States using private
donations and/or their public pre-
kindergarten expenditures as their
expenditures toward Federal CCDF
matching funds in FY2002, plus an
additional number of States that are
expected to take advantage of the
increased flexibility in using private
donations and/or public pre-
kindergarten expenditures to meet their
State CCDF matching requirement.

The Administration for Children and
Families will consider comments by the
public on this proposed collection of
information in the following areas:

(1) Evaluating whether the proposed
collection is necessary for the proper
performance of the functions of ACF,
including whether the information will
have practical utility;

(2) Evaluating the accuracy of the
ACF’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(3) Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

(4) Minimizing the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technology, e.g., permitting electronic
submission of responses.

OMB is required to make a decision
concerning the collection of information
contained in these proposed regulations
between 30 and 60 days after
publication of this document in the
Federal Register. Therefore, a comment
is best assured of having its full effect
if OMB receives it within 30 days of
publication. This does not affect the
deadline for the public to comment to
the Department on the proposed
regulations. Written comments to OMB
for the proposed information collection
should be sent directly to the following:
Office of Management and Budget,
Paperwork Reduction Project,
Washington DC,
katherine_t._astrich@omb.eop.gov.

E. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that a covered agency prepare
a budgetary impact statement before
promulgating a rule that includes any
Federal mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year.

This proposed rule will not result in
the expenditure by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year. Expenditures
made to meet the requirements for
Federal CCDF matching funds are made
entirely at the option of the State or
Tribal government seeking the Federal
CCDF matching funds.

F. Congressional Review

This proposed rule is not a major rule
as defined in 5 U.S.C. 804.

G. Executive Order 13132

Executive Order 13132 guarantees
“the division of governmental
responsibilities between the national
government and the States that was
intended by the Framers of the
Constitution, to ensure that the
principles of federalism established by
the Framers guide the executive
departments and agencies in the
formulation and implementation of
policies, and to further the policies of
the Unfunded Mandates Reform Act.”

The Secretary certifies that this
proposed rule does not have a
substantial direct effect on States, on the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. This proposed
rule does not preempt State law and
does not impose unfunded mandates.

This proposed rule does not contain
regulatory policies with federalism
implications that would require specific
consultations with State or local elected
officials.

List of Subjects in 45 CFR Part 98

Child Care, Grant programs—social
programs.
(Catalogue of Federal Domestic Assistance
Programs: 93.575, Child Care and
Development Block Grant; 93.596, Child Care
Mandatory and Matching Funds)

Dated: March 16, 2004.
Wade F. Horn,
Assistant Secretary for Children and Families.

Approved: July 21, 2004.
Tommy G. Thompson,
Secretary, Department of Health and Human
Services.

For the reasons set forth in the
preamble, the Administration for
Children and Families proposes to
amend part 98 of title 45 of the Code of
Federal Regulations as follows:

PART 98—CHILD CARE AND
DEVELOPMENT FUND

1. The authority for part 98 continues
to read:

Authority: 42 U.S.C. 618, 9858.

2. Amend §98.16 by revising
paragraph (c)(2) as follows:

§98.16 Plan provisions.

* * * * *

(C) * x %

(2) Identification of the public or
private entities designated to receive
private donated funds and the purposes
for which such funds will be expended,
pursuant to §98.53(f);

* * * * *



64884 Federal Register/Vol.

69, No. 216/ Tuesday, November 9, 2004 /Proposed Rules

3. Amend §98.53 by revising
paragraphs (f), (h)(3), and (h)(4) to read
as follows:

§98.53 Matching fund requirements.
* * * * *

(f) Donated funds need not be
transferred to or under the
administrative control of the Lead
Agency in order to qualify as an
expenditure eligible to receive Federal
match under this subsection. They may
be given to the public or private entities
designated by the State to implement
the child care program in accordance
with §98.11 provided that such entities
are identified and designated in the
State Plan to receive donated funds
pursuant to §98.16(c)(2).

* * * * *

(h) * x %

(3) In any fiscal year, a State may use
public pre-K funds for up to 20% of the
funds serving as maintenance-of-effort
under this subsection. In addition, in
any fiscal year, a State may use other
public pre-K funds as expenditures
serving as State matching funds under
this subsection; such public pre-K funds
used as State expenditures may not
exceed 30% of the amount of a State’s
expenditures required to earn the State’s
full allotment of Federal matching funds
available under this subsection.

(4) If applicable, the CCDF Plan shall
reflect the State’s intent to use public
pre-K funds in excess of 10%, but not
for more than 20% of its maintenance-
of-effort or 30% of its State matching
funds in a fiscal year. Also, the Plan
shall describe how the State will
coordinate its pre-K and child care
services to expand the availability of
child care.

* * * * *

[FR Doc. 04—24944 Filed 11-8-04; 8:45 am)]
BILLING CODE 4184-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 12-Month Finding for a
Petition to List Cymopterus deserticola
(desert cymopterus) as Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding for a petition to list
Cymopterus deserticola (desert

cymopterus) as endangered under the
Endangered Species Act of 1973, as
amended (Act). After reviewing the
available scientific and commercial
information, we find that listing the
species as threatened or endangered
throughout all or a significant portion of
its range is not warranted at this time.
We ask the public to submit to us any
new information that becomes available
concerning the status of, or threats to
the species. This information will help
us monitor the status of this species.
DATES: The finding announced in this
document was made on November 9,
2004. Although no further action will
result from this finding, we request that
you submit new information concerning
the status of, or threats to, this species,
whenever it becomes available.
ADDRESSES: The complete file for this
finding is available for inspection, by
appointment, during normal business
hours, at the Ventura Fish and Wildlife
Office, U.S. Fish and Wildlife Service,
2493 Portola Road, Suite B, Ventura, CA
93003. Please submit any new
information, materials, comments, or
questions concerning this species to the
above address.

FOR FURTHER INFORMATION CONTACT:
Diane Noda, Field Supervisor, Ventura
Fish and Wildlife Office (see ADDRESSES
section above) (telephone at 805/644—
1766; facsimile 805/644—3958).
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(B) of the Endangered
Species Act of 1973, as amended (Act)
(16 U.S.C. 1531 et seq.), requires that,
for any petition to revise the List of
Threatened and Endangered Species
that contains substantial scientific and
commercial information indicating that
listing may be warranted, we make a
finding within 12 months of the date of
the receipt of the petition. We may find
that the petitioned action is: (a) Not
warranted, or (b) warranted, or (c)
warranted but precluded by other
pending proposals. Such 12-month
findings are to be published promptly in
the Federal Register.

On April 15, 2002, we received a
petition, dated March 29, 2002, from the
California Native Plant Society and the
Center for Biological Diversity,
requesting us to list Cymopterus
deserticola (desert cymopterus) as an
endangered species and designate
critical habitat. On June 12, 2002, we
sent a letter to the petitioners explaining
that we would not be able to address
their petition in the current fiscal year
because court orders and settlement
agreements required nearly all of our
listing funding. On April 25, 2003, the

California Native Plant Society and the
Center for Biological Diversity filed a
complaint against the Service for failure
to make the mandatory 90-day and 12-
month petition findings (California
Native Plant Society and the Center for
Biological Diversity v. U.S. Fish and
Wildlife Service, C-03—-1881-JCS).
Settlement due dates were agreed to of
February 1, 2004, for the 90-day finding,
and, if the 90-day finding was found to
be substantial, November 1, 2004, for
the 12-month finding. The Director
signed the 90-day finding on January 29,
2004. On February 10, 2004, we
published a notice in the Federal
Register announcing our initial petition
finding that the petitioned action may
be warranted (69 FR 6240) and initiated
a status review at that time. We have
now completed our status review of the
best available scientific and commercial
information on Cymopterus deserticola,
and have reached a determination
regarding the petitioned action.

Species Information

Cymopterus deserticola, an
herbaceous perennial plant, is a member
of the carrot family (Apiaceae).
Individual plants generally reach 6
inches (in) (15 centimeters (cm)) in
height when in flower. Cymopterus
deserticola is unusual in having
herbaceous above-ground leaves and
inflorescences (flowering parts of plant)
that die back at the end of the growing
season, leaving only the perennial
taproot to overwinter. The plant may
only produce the leaves and
inflorescences in years when favorable
climatic conditions, including sufficient
rainfall, are present. In some years,
individuals may produce leaves but not
inflorescences. In years when flowering
does occur, the inflorescences emerge in
early spring. During unfavorable
climatic conditions, such as severe
drought, the plant may persist solely as
a dormant taproot; the length of time the
perennial taproot of C. deserticola can
survive is unknown.

Cymopterus deserticola grows on
loose, sandy soils in Joshua tree
woodland, saltbush scrub, and
Mojavean desert scrub communities in
the western Mojave Desert, at elevations
between 2,000 and 3,000 feet (610 and
915 meters) (Bagley 1998). The sandy
soils that C. deserticola requires can be
found on alluvial fans and basins,
stabilized sand fields, and occasionally
sandy slopes of desert dry lake basins.
This species typically grows in the cool,
moist conditions of winter and early
spring, and goes dormant as the warmer
weather progresses in April and May
(Bagley 1998). Very little is known
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about the reproduction and recruitment
of C. deserticola.

Range and Distribution

In 1915, Thomas Brandegee first
described Cymopterus deserticola from
material collected near Kramer Junction,
San Bernardino County, California. The
historic distribution of C. deserticola
ranges from Apple Valley, San
Bernardino County, northward
approximately 55 miles (mi) (89
kilometers (km)) to the Cuddeback Lake
basin in San Bernardino County, and
westward approximately 45 mi (73 km)
to the Rogers and Buckhorn Dry Lake
basins on Edwards Air Force Base
(EAFB) in Kern and Los Angeles
Counties, California (Mitchell et al.
1995; California Department of Fish and
Game’s California Natural Diversity
Database (CNDDB) 2003).

The Apple Valley sites are known
only from historic collections made in
1915, 1920, and 1941. Recent attempts
to locate Cymopterus deserticola in
areas of the historic Apple Valley
collections have been unsuccessful, and
it appears that these sites have been lost
as a result of urban development and
off-highway vehicle (OHV) use (Moe
1988). The Apple Valley sites are also
disjunct by at least 28 mi (45 km) from
the nearest known extant populations
(i.e., group of individuals of the same
species living and interacting in the
same geographic area). The known
extant range of the species is confined
mostly to the Rogers Dry Lake, Harper
Dry Lake, Cuddeback Dry Lake, and
Superior Dry Lake basins. The Rogers
Dry Lake basin, where most of the
plants are known to occur, is located
mainly on EAFB in the southwestern
portion of the species’ range. The
Harper Dry Lake basin located in the
central portion of the species’ range is
under the jurisdiction of the Bureau of
Land Management (BLM) and private
land owners. The Cuddeback Dry Lake
basin located in the northern portion of
the species’ range is under the
jurisdiction of BLM. The Superior Dry
Lake basin located in the eastern portion
of the species range is mainly on Ft.
Irwin, including the Ft. Irwin expansion
area. This extant range extends
approximately 50 mi (80 km) from east
to west and 35 mi (56 km) from north
to south.

Since we published our 90-day
finding on the petition to list the species
on February 10, 2004 (69 FR 6240), the
CNDDB received one new record of
occurrence of Cymopterus deserticola in
San Bernardino County. This brings the
total number of known records in the
CNDDB to 71 populations as of May
2004. We also received additional

records of occurrence for Kern and San
Bernardino Counties in 2003 and 2004
(Service files) which have not been
entered into CNDDB. Currently there are
a total of 105 known populations of C.
deserticola.

The greatest number of known
populations and individuals is located
within the Rogers Dry Lake basin. The
vast majority of the populations
(approximately 87 percent) in this basin
are located on EAFB, with a few of the
known plants on BLM and private land
to the north of the base. Intensive
surveys for Cymopterus deserticola were
conducted on EAFB in 1995 (Mitchell et
al. 1995), during which 56 new
populations were discovered. In all, 85
C. deserticola populations were
observed within this basin in 1995, with
14,362 plants counted.

In 2003, EAFB developed a habitat
model for Cymopterus deserticola and
two other plant species of concern,
Calochortus striatus (alkali mariposa
lily) and Eriophyllum mohavense
(Barstow woolly sunflower). The model
used the habitat attributes of the known
occurrences of these species. The
purpose of the model was to identify
other potential sites where these species
might occur. EAFB then conducted field
surveys to validate the model. Six new
populations of C. deserticola were found
on EAFB and just to the north of the
base during these field surveys (Wood
2003). These new populations increased
the known distribution and abundance
of this species within the Rogers Dry
Lake basin. Therefore, at least 91 (not 92
as incorrectly reported in the 90-day
finding (69 FR 6240)) populations of C.
deserticola are currently known to occur
within the basin. According to the
CNDDB (2004), the number of
individuals reported ranges from a
single individual on less than 10.7
square feet (1 square meter) to a
population of 5,377 individuals on
376.3 acres (ac) (152.3 hectares (ha)).

The Cuddeback Dry Lake basin is
under the jurisdiction of BLM, and the
grazing privileges to this area have been
acquired by non-profit environmental
groups. Although extensive surveys for
Cymopterus deserticola have not been
conducted within the Cuddeback Dry
Lake basin, four populations are
currently known to occur within the
basin. The number of individual plants
in these populations varies from a few
to more than 40 (CNDDB 2004), and
additional data collected by BLM and
the Department of Defense (DOD) in
2003 and 2004 (Service files) regarding
these populations are being submitted to
the CNDDB. Dr. Michael Conner of the
Desert Tortoise Preserve Committee has
observed individuals of C. deserticola

within the Cuddeback Dry Lake basin
and believes that the number of
individuals would be found to be higher
than is currently known if focused
surveys for C. deserticola were
conducted in the Cuddeback Dry Lake
basin (M. Conner, pers. comm. 2004).
Glenn Harris of the BLM has also found
C. deserticola to be more prevalent and
widespread within this basin than
reported in the petition and the CNDDB.
He has found that the reported
distribution and abundance of this
species within this basin increases as
suitable habitat is surveyed (G. Harris,
pers. comm. 2004). He also believes the
distribution of individuals within this
basin would potentially increase if
surveys focusing on C. deserticola and
its habitat were conducted, and the
actual number of individuals within this
basin probably ranges from several
hundred to a few thousand.

Six known populations of Cymopterus
deserticola occur in the Harper Dry Lake
basin, totaling approximately 200
individual plants (BLM 2001). However,
extensive surveys focusing on C.
deserticola have not been performed
within this basin.

Within the Superior Dry Lake basin,
Silverman and Cione (BLM 2001)
reported a previously unknown
population of 40 individuals of
Cymopterus deserticola in 2001. The
U.S. Army’s Ft. Irwin conducted
surveys in 2004 and found that the
species occurred in greater abundance
and over a wider area than previously
known (Mickey Quillman, Natural
Resources Manager, Ft. Irwin, pers.
comm. 2004). These surveys did not
include lands within the China Lake
Naval Weapons Center (CLNWC) or
NASA'’s Goldstone facility that borders
Ft. Irwin and the western expansion
area of the Army’s National Training
Center. However, C. deserticola was
observed at the boundary between Ft.
Irwin and CLNWGC, and Ft. Irwin and
Goldstone, indicating that there is high
probability that C. deserticola is also
present on CLNWC and Goldstone.

The extent that a species is threatened
depends on numerous factors, including
the species’ range and distribution.
Currently, the known range of
Cymopterus deserticola is primarily
based on occurrence data submitted to
the CNDDB, but such data does not rule
out the existence of additional occupied
areas. C. deserticola is cryptic in nature,
and often requires several years of
surveying to identify occupied and
unoccupied habitat due to this species’
short period of above-ground foliage and
inflorescence. Also, survey information
for C. deserticola is more complete for
some areas than others, and large areas
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within the plant’s range have not been
surveyed. With the exception of EAFB
and the recent April and May 2004
surveys performed on Ft. Irwin’s
western expansion area in the Superior
Dry Lake basin, the range and
distribution of C. deserticola has been
poorly documented, especially for non-
DOD lands. In addition, survey results
are not always comparable because of
the variation in how individual plants
and populations (group of individuals of
the same species living and interacting
in the same geographic area) are tallied
across the landscape. Moreover, surveys
only count the individuals visible above
ground; consequently, survey numbers
may represent only a subset of the total
number of individuals within a
population. Because there are no survey
data for many areas, the range and
distribution of C. deserticola are not
well established and may be more
extensive than indicated by currently
available information. For example,
many new populations of C. deserticola
were found during recent focused
surveys in Superior Dry Lake basin.
From discussions with biologists from
DOD (M. Quillman, pers. comm. 2004),
BLM (G. Harris, pers. comm. 2004), and
the Desert Tortoise Preserve Committee
(M. Conner, pers. comm. 2004), C.
deserticola is thought to be more
abundant and have a wider distribution
than currently documented.
Nevertheless, based on the currently
known numerous extant populations
and the status of these populations,
discussed below, we have determined
that listing is not warranted at this time.

Discussion of Listing Factors

Section 4 of the Act (16 U.S.C. 1533)
and implementing regulations at 50 CFR
part 424 set forth procedures for adding
species to the Federal endangered and
threatened species list. A species may
be determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to Cymopterus deserticola
are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range.
According to the petition, Cymopterus
deserticola is potentially vulnerable to
habitat alteration and destruction due to
military activities on EAFB, the
expansion of Ft. Irwin, utility
construction, OHV use, oil and gas
development, and Land Tenure
Adjustment (LTA) (a process whereby
public and private lands are exchanged
and consolidated). Of the 71 C.
deserticola population occurrences
reported in the CNDDB (2004), 55

(roughly 77 percent) are on land
managed by EAFB, 9 are on BLM lands,
3 are on private lands, and 4 are located
on lands with unknown ownership.
Additional occurrences not yet reported
to the CNDDB are located on land
managed by the BLM and private land
owners.

One of the threats to known
Cymopterus deserticola habitat
mentioned by the petitioners is from the
cleanup of the Propulsion Directorate
Plume of groundwater contamination in
the Rogers Dry Lake basin area on EAFB
(EAFB 1998). The petitioners claim that
the associated effects from extracting
contaminated groundwater would be
surface disturbance and a massive
change in hydrology, and that these
effects may imperil the persistence of
this large population. However, EAFB is
not conducting, and is not planning to
conduct, groundwater extraction (EAFB
in litt. 2004). The only activity that may
affect C. deserticola is groundwater
monitoring, which includes installation
of wells and access to wells via foot
traffic to sample groundwater at the well
sites. According to EAFB, from 1999 to
2003, cleanup activities associated with
this plume, which underlies this large
population, have disturbed less than
0.01 ac (0.004 ha) of the 86 ac (35 ha)
associated with this known population.
Therefore, the number of individual
plants affected by this action is expected
to be minimal due to the extremely
small area of disturbance at this site.

Other military activities within the
boundaries of EAFB include occasional
foot traffic to conduct wildlife and plant
inventories. These activities should
have little or no impact on Cymopterus
deserticola. Activities in the eastern
portion of the base are generally limited
to foot traffic and routine range
operations that have a minimal impact
on C. deserticola, and ground training
using troops and vehicles in this area is
rare, typically limited to existing roads
and cleared areas (EAFB, in litt. 2004).
No other activities are currently being
conducted on EAFB that would affect
the habitat of C. deserticola (Shannon
Collis, pers. comm. 2004).

At the time the petitioners submitted
their petition, only a single population
of approximately 40 individual plants
was known from the Superior Dry Lake
basin. The petitioners claimed that this
population would be threatened with
extirpation from large-scale tank
maneuvers that would result from the
expansion of Ft. Irwin. Although this
may have been the eventual outcome for
the single known population, three
additional populations have been found
in this basin since the petition was
submitted. These four populations vary

by area and number of individuals. One
population is located on 33 acres and
contained 12 individuals, a second
population located on 61 acres
contained 60 individuals, a third
population located on 298 acres
contained 366 individuals, and a fourth
population located on 371 acres
contained 484 individuals (Ft. Irwin
2004). Although military training
exercises are likely to adversely affect
three of the four populations, Ft. Irwin
has installed a permanent fence around
the 298 acres containing the 366-plant
population, thereby protecting this
population from all military operations
as well as from OHV use and grazing
(M. Quillman, pers. comm. 2004).
Permanent fencing has been effectively
used by Ft. Irwin to protect the
threatened plant, Astragalus jaegerianus
(Lane Mountain milk-vetch) from
military operations (M. Quillman, pers.
comm. 2004). Fencing for Cymopterus
deserticola and A. jaegerianus is
maintained by Ft. Irwin on a monthly
basis, and Ft. Irwin strictly enforces area
closures. Electronic monitoring devices
warn tracked vehicles on approach of
closed areas, and breaches are rare (M.
Quillman, pers. comm. 2004).

Although focused surveys for
Cymopterus deserticola have not been
conducted on CLNWC, which is located
adjacent and to the north and west of Ft.
Irwin, plants are known to occur there
(M. Quillman, pers. comm. 2004).
Ground-based military training
operations do not occur on CLNWC, and
threats to the plants on CLNWC are
minimal. Focused surveys have also not
been conducted on BLM lands adjacent
to Ft. Irwin in the Superior Dry Lake
basin. However, based on the presence
of suitable habitat for C. deserticola on
BLM land, it is highly likely that plants
also occur there. As mentioned above,
Ft. Irwin has conducted focused surveys
of the base. To locate new populations
and further delineate the range of the
plant in the Superior Dry Lake basin, Ft.
Irwin will expand their surveys for C.
deserticola to include areas outside of
Ft. Irwin’s boundaries next year
contingent upon adequate rains.
CLNWC will also conduct surveys for C.
deserticola next year, contingent upon
adequate rains (Steve Penix, CLNWC,
pers. comm. 2004). Therefore, because
of the large number of plants (366) and
their habitat (298 acres) that Ft. Irwin is
protecting and the presence of plants on
CLNWC where threats are minimal, we
believe that C. deserticola is not likely
to be in danger of extirpation in this
area within the foreseeable future.

The petitioners claim that utility
construction has impacted Cymopterus
deserticola and its habitat in the
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southern portion of Harper Dry Lake
basin and the northern portion of Rogers
Dry Lake basin. According to the
petitioners, the known locations of C.
deserticola within this utility corridor
are the result of surveys performed for

a linear energy project. Less than 1
percent of known C. deserticola
individuals are located within
designated utility corridors, and no new
utility corridors are proposed in the
West Mojave Plan (WMP) (BLM 2003).
Utility corridors are used for both
electrical transmission lines and oil and
gas pipelines. Although past utility
construction has likely resulted in the
loss of some habitat and individual
plants, we do not consider utility
construction to be a major current threat
to this species because very few plants
are known to occur within existing
corridors.

Heavy recreational OHV activity has
been cited as seriously impacting
potential Cymopterus deserticola habitat
and may have been at least partly
responsible for the extirpation of the
population in Apple Valley (Moe 1988).
The petitioners claim that OHV activity
has impacted C. deserticola habitat in
the Superior Valley, and BLM has
assessed the habitat at the single
previously known Superior Valley
population as being in “poor condition”
due to adverse effects from OHV
recreation. However, with the expansion
of Ft. Irwin, recreational OHV activity is
now precluded from much of the area,
and Ft. Irwin has now permanently
fenced a large, 366-plant Superior Dry
Lake population, thereby protecting it
from OHV activity.

We have been unable to find any
documentation indicating OHV activity
as a threat to Cymopterus deserticola
and its habitat within the Harper,
Rogers, and Cuddeback Dry Lake basins.
According to the WMP (BLM 2003), the
Harper Dry Lake basin area is used for
environmental education, nature study,
and wildlife viewing, and OHV use is
restricted to the open routes of travel.
Within the Rogers Dry Lake basin
located on EAFB, OHV activity is not
allowed. Within the Cuddeback Dry
Lake basin area, where there may be as
many as a few thousand plants (G.
Harris, pers. comm. 2004), OHV activity
is designated by the BLM as a “limited”
use area; in limited use areas,
“motorized-vehicle access is allowed
only on certain existing routes of travel,
which include roads, ways, trails, and
washes” (BLM 1980). In designated
“open’’ use areas, ‘“vehicle travel is
permitted anywhere in the area if the
vehicle is operated responsibly in
accordance with regulations and subject
to permission of private land owners if

applicable” (BLM 1980). Open use areas
are the preferred destination for OHV
enthusiasts, and receive much more
activity than limited or moderate use
areas. This does not mean, however,
that OHV activity is nonexistent in
limited or moderate use areas, but rather
the threat of OHV activity in these areas
is minimal due to the majority of OHV
activity taking place in open areas.
Because OHV activity is either not
permitted, or only permitted to the
limited passage of vehicles across the
area and allowed only on designated
existing roads, and that the areas
described above do not receive the level
of OHV activity as open areas, we do not
consider OHV use as a major threat to

C. deserticola populations within the
Harper, Rogers, and Cuddeback Dry
Lake basin areas.

Presently, and in the foreseeable
future, the existence of Cymopterus
deserticola does not appear to be
threatened by oil and gas development.
We are not aware of any oil and gas
development projects within the area
occupied by C. deserticola, nor is BLM
aware of any such projects (Larry Lapre,
BLM, pers. comm. 2004).

The petitioners expressed concern
regarding one population located north
of EAFB in the Peerless Valley that is
available for LTA. They state that this
action would potentially remove
another site from public domain.
However, according to the Record of
Decision for the Western Mojave Land
Tenure Adjustment Project, “Should a
listed or sensitive species, other than
those previously covered by
consultation and conference, be found
on a parcel proposed for disposal during
site specific analysis, consultation will
be initiated with Federal and State fish
and wildlife agencies to determine if
mitigation should be applied prior to or
after disposal or if the disposal should
not occur” (BLM 1991). Since
Cymopterus deserticola is considered by
BLM to be a sensitive species, either the
loss of this site would not occur or
would be mitigated.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes. The listing petition
acknowledges, and we agree, that
current data do not indicate that this
factor constitutes a threat to Cymopterus
deserticola.

C. Disease or Predation. The listing
petition acknowledges, and we agree,
that current data do not indicate that
disease constitutes a threat to
Cymopterus deserticola. The listing
petition also acknowledges that there is
currently nothing in the scientific
literature about the effects of livestock
grazing on this species. However,

grazing has been documented as a threat
on EAFB in the Rogers Dry Lake basin
area (EAFB, in litt. 2004), and as noted
by the petitioners, grazing continues to
occur in several areas within the range
of C. deserticola.

Even though livestock grazing on
EAFB is prohibited, a research study
site for Cymopterus deserticola on EAFB
was directly affected when the
aboveground portion of all plants were
eaten by trespass sheep in 1994. By
2001, EAFB installed a fence along the
boundary of the base preventing access
by livestock and eliminating the threat
of grazing on C. deserticola in the
Rogers Dry Lake basin area of EAFB
(EAFB, in litt. 2004).

Cymopterus deserticola occurs within
the 26,314-ac (10,649-ha) Harper Lake
cattle grazing allotment, which is within
the Harper Dry Lake basin and is
managed by BLM. In the past, trespass
grazing (cattle and sheep) from this
allotment has been chronic on adjacent
lands where a population of C.
deserticola is located (BLM 1998). BLM
has installed a fence to reduce the
possibility of trespass grazing on the
adjacent land and to confine the grazing
to the allotment itself where, for the
time being, grazing still occurs (Charles
Sullivan, BLM, pers. comm. 2004).
Therefore, currently, grazing by
livestock on C. deserticola and potential
impacts (e.g., trampling, soil
compaction) to the habitat have been
minimized in the Harper Dry Lake
basin, and we believe that C. deserticola
is not likely to be in danger of
extirpation in this area within the
foreseeable future. In addition to the
fencing installed by BLM, as mitigation
for the Ft. Irwin expansion area, the
Army has purchased lands within the
Harper Lake cattle grazing allotment
(Anthony Chavez, BLM, pers. comm.
2004). As a condition for this purchase,
the owner has relinquished all grazing
privileges to the allotment. Therefore,
cattle grazing will no longer occur in
this allotment, and the potential threat
to C. deserticola from grazing will be
eliminated from this large area.

Cymopterus deserticola occurs within
the 49,000-ac (19,830-ha) Pilot Knob
cattle grazing allotment, which is
located within the Cuddeback Dry Lake
basin. To benefit the desert tortoise, the
Desert Tortoise Preserve Committee
(Preserve Committee) and the Wildlands
Conservancy purchased 1,360 ac (550
ha) of desert tortoise critical habitat
within the allotment and thereby gained
control of all grazing privileges, water
rights, structures, and range
improvements for the entire allotment
(Desert Tortoise Preserve Committee
1996). The Preserve Committee does not
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allow any livestock grazing to occur
within the Pilot Knob allotment.
Although the elimination of grazing in
this 49,000-ac area is to protect the
desert tortoise, the potential threat of
grazing to C. deserticola has also been
eliminated.

Grazing has occurred within the
Superior Dry Lake basin in the past.
However, with the expansion of Ft.
Irwin, grazing is now precluded from
much of the area, and Ft. Irwin has now
permanently fenced a large, 366-plant
Superior Dry Lake population, thereby
protecting it from grazing.

At the Rogers Dry Lake basin, high
levels of “leaf predation” on
Cymopterus deserticola were observed
in two studies on EAFB in areas not
grazed by livestock (Mitchell et al. 1995;
Charleton 1993). Such grazing was
likely due to a variety of native animals
such as black-tailed jackrabbits (Lepus
californicus), brush rabbits (Family
Leporidae), ground squirrels (Family
Sciuridae), kangaroo rats (Family
Heteromyidae), mice (Families
Cricetidae), desert tortoise, caterpillars
(Order Lepidoptera), and beetles (Order
Coleoptera) (Bagley 1998). Although the
effects of grazing on C. deserticola by
native wildlife are unknown, this type
of grazing is a natural component of the
Mojave Desert ecosystem, and we do not
believe that native wildlife is a threat to
C. deserticola.

D. The Inadequacy of Existing
Regulatory Mechanisms. We have not
used the WMP in our finding regarding
Cymopterus deserticola because it is
presently still in draft form, and is
therefore, not an existing regulatory
mechanism. However, the petitioners
expressed concern about the draft WMP,
which will function as a multiple
species habitat management plan for the
desert tortoise and other listed and
sensitive species within the planning
area. They claim that Cymopterus
deserticola has been dropped from the
planning process because the species
cannot have a viable conservation
strategy without military participation
(BLM 2002). However, according to the
draft Environmental Impact Report and
Statement (EIR/EIS) for the WMP (BLM
2003), C. deserticola has not been
dropped from the plan. The EIR/EIS
states that C. deserticola that occurs in
the northern Rogers, Cuddeback, and
Harper Dry Lake basin areas is a species
targeted for conservation measures.
Conservation of this species is
addressed on the portion of its known
range that is outside of EAFB. The draft
WMP (BLM 2003) requires botanical
surveys for projects proposed within
suitable habitat for C. deserticola (the
North Edwards Conservation Area, and

the Fremont-Kramer and Superior-
Cronese Desert Wildlife Management
Areas (DWMAs)). If the plant is located,
prescriptions call for avoiding all
individuals to the maximum extent
practicable and reporting the loss of any
plants. In Kern County, the draft WMP
proposes the following measures:
establishing the North Edwards
Conservation Area (NECA) to protect C.
deserticola populations that extend off
of EAFB, requiring botanical surveys,
limiting new ground disturbance to 1
percent of a DWMA, applying a 5:1
mitigation ratio within the Conservation
Area, and adjusting the boundary of the
NECA over time to reflect survey
results. BLM intends to issue a final
WMP within the next few months, and
to begin implementing these
conservation measures shortly
thereafter.

The petitioners state that the lack of
management or conservation strategies
by EAFB and the ongoing projects on
EAFB that adversely affect this species
leave the future survival of Cymopterus
deserticola populations in most of the
Rogers Dry Lake basin uncertain. They
also state that, since the core
populations of this species are located
on EAFB, without assured conservation
measures in place, the long-term
survival of C. deserticola remains in
question.

As discussed above under Factor A,
threats to Cymopterus deserticola on
EAFB are minimal. In April 2004, EAFB
revised the October 2001 Integrated
Natural Resources Management Plan
(INRMP) to include C. deserticola,
thereby providing further assurance that
the threats will remain minimal. The
2004 INRMP contains conservation
measures (e.g., develop and implement
an education awareness program,
project review, project alternatives
designed to minimize impacts,
construction monitoring, habitat
modeling) to manage for C. deserticola
and funding for research (e.g.,
population status, additional habitat
modeling, reproductive biology, growth
experiments) on this species. In
addition, one of the objectives of EAFB
is to use existing inventory, monitoring,
and research data to develop a
management and long term monitoring
plan. Thus, the 2004 INRMP for EAFB
has a management strategy for the
conservation of C. deserticola.

Based on the overall status of
Cymopterus deserticola and the
inclusion of C. deserticola in the INRMP
for EAFB where the vast majority of the
plants occur, the existing regulatory
mechanisms are adequate. In the future,
the inclusion of C. deserticola in the
WMP will provide further protective

measures to other populations outside
of EAFB.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence. The
petitioners claim that the extremely
limited distribution and relatively small
numbers of individuals of Cymopterus
deserticola make populations
vulnerable to stochastic extinction.
Although it is possible that a few
populations with very small numbers of
individuals could be lost, we believe
that the species is not at risk of
extinction from stochastic events. The
number of populations and individuals
is now known to be greater than
reported in the petition, and the species
is distributed over a relatively broad
area (approximately 50 mi (80 km) from
east to west and 35 mi (56 km) from
north to south). Because most of the
one-hundred plus populations are
secure, or have very minimal threats, we
believe that listing is not needed at this
time. Also, we are not aware of any
other factors that may be considered a
threat to C. deserticola at this time.

Petition Finding

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats faced by this species.
We reviewed the petition, information
available in our files, other published
and unpublished information, and
comments submitted to us during the
public comment period following our
90-day petition finding, and we
consulted with recognized botanists and
experts from other resource agencies.
On the basis of the best scientific and
commercial information available, we
find that the proposal to list Cymopterus
deserticola as threatened or endangered
throughout all or a significant portion of
its range is not warranted at this time.

A summary of threats to the 105 total
known populations of C. deserticola is
provided in Table 1; we have evaluated
the threat level using a scale of none,
minimal, low, moderate, and high.
Some of the threats described by the
petitioners have now been minimized or
reduced (e.g., grazing) in some areas.
Some potential threats described by the
petitioners are not expected to occur
(e.g., change in hydrology on EAFB as
a result of groundwater extraction or oil
and gas development). Although some
C. deserticola habitat will be lost to
military training in the Ft. Irwin
expansion area, Ft. Irwin has protected
a large population in this basin, which
in fact contains a larger number of
individuals (366 rather than 40
individuals) within the expansion area
than was mentioned in the petition.
Overall, we believe the remaining
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threats to the species are minimal to
low. Public agencies and organizations
have also implemented actions that
have eliminated or reduced the threats
to various populations of C. deserticola
(e.g., elimination of grazing from the

Pilot Knob grazing allotment and the
Harper Lake grazing allotment). Of
particular importance, EAFB, where the
vast majority of populations
(approximately 87 percent) are known
to occur, has included and implemented

conservation measures for C. deserticola
in the most recent revision to its
INRMP. Overall, threats to C. deserticola
on EAFB are minimal (Table 1).

TABLE 1.—GENERAL SUMMARY OF THE STATUS OF THE 105 TOTAL KNOWN POPULATIONS OF DESERT CYMOPTERUS

(Cymopterus deserticola)

Number of
Basin General land ownership known Identified threats Status of threats Threat level
populations
Rogers Dry Lake ............. Edwards Air Force Base 91 | Cleanup ....cccoeeevvevrernenns Not occurring ................. None.
(EAFB).
Military activities ............ Limited activities ............ Minimal.
Grazing ......cccoeeveeeiinnnn Fencing installed on Minimal.
EAFB.
Utilities .oooevveeeriiieee, No new corridors ........... Minimal.
Inadequacy of manage- | INRMP modified ............ Minimal.
ment.
Cuddeback Dry Lake ...... BLM . 4 | Grazing ....ccceeeveeieeneennn. None in 49,000 acre None to Minimal.
Pilot Knob allotment.
Off Highway Vehicle Limited use ...........c........ Minimal to low.
(OHV) use.
Energy ..o Not expected ................. None.
Harper Dry Lake ............. BLM/private ................... 6 | Grazing .......ccccoeeeeinrnnnnne Eliminated as mitigation | None to Minimal.
for Ft. Irwin expansion.
OHV use Moderate use ................ Low.
Energy Not expected .... | None.
Utilities No new corridors ........... Minimal.
Superior Dry Lake ........... Ft. Irwin . 4 | Military activities ............ Protection of large popu- | ' None to high.
lation.

1Ft. Irwin has eliminated the threats to one large, 366-plant population. Threats from military training to the other three populations are mod-

erate to high.

We will continue to monitor the
status of this species and will accept
additional information and comments
from all concerned governmental
agencies, the scientific community,
industry, or any other interested party
concerning this finding. This
information will help us monitor and
encourage beneficial measures for this
species.

References Cited

A complete list of all references cited
herein is available on request from the
Ventura Fish and Wildlife Office (see
ADDRESSES section).

Author

The primary author of this document
is Robert McMorran, Ventura Fish and
Wildlife Office, U.S. Fish and Wildlife
Service (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: October 29, 2004.

Marshall P. Jones Jr.,

Director, Fish and Wildlife Service.

[FR Doc. 04—24700 Filed 11-8—04; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To List the White-Tailed Prairie
Dog as Threatened or Endangered

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, the U.S. Fish and
Wildlife Service (USFWS), announce a
90-day finding on a petition to list the
white-tailed prairie dog (Cynomys
leucurus) as threatened or endangered
under the Endangered Species Act of
1973, as amended. We find the petition
and other information available do not
provide substantial scientific or
commercial information indicating that
listing this species may be warranted.
Therefore, we will not be initiating a
further status review in response to this
petition. We ask the public to submit to
us any new information that becomes
available concerning the status of the
species or threats to it. This will help us

monitor and encourage the conservation
of the species.

DATES: The finding announced in this
document was made on November 2,
2004. You may submit new information
concerning this species for our
consideration at any time.

ADDRESSES: The complete file for this
finding is available for inspection
during normal business hours at the
Utah Ecological Services Field Office,
U.S. Fish and Wildlife Service, 2369
West Orton Circle, Suite 50, West Valley
City, Utah 84119. Submit new
information, materials, comments or
questions concerning this taxon to the
Service at the above address.

FOR FURTHER INFORMATION CONTACT:
Henry Maddux, Field Supervisor, at the
address given in the ADDRESSES section
or telephone 801-975-3330 or facsimile
801-975-3331.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Endangered
Species Act (ESA) of 1973, as amended
(16 U.S.C. 1531 et seq.), requires that we
make a finding on whether a petition to
list, delist, or reclassify a species
presents substantial scientific or
commercial information indicating that
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the requested action may be warranted.
We are to base this finding on
information provided in the petition,
and all other information available to us
at the time the finding was made. Our
standard for substantial information
with regard to a 90-day petition finding
is ““that amount of information that
would lead a reasonable person to
believe that the measure proposed in the
petition may be warranted” (50 CFR
424.14(b)). When a substantial
determination is made, we are required
to promptly begin a review of the status
of the species, if one is not already
initiated.

On July 15, 2002, we received a
formal petition to list the white-tailed
prairie dog (Cynomys leucurus) as
threatened or endangered, in accordance
with provisions in section 4 of the ESA.
The petition was filed by the Center for
Native Ecosystems, Biodiversity
Conservation Alliance, Southern Utah
Wilderness Alliance, American Lands
Alliance, Forest Guardians, the Ecology
Center, Sinapu, and Terry Tempest
Williams.

On August 27, 2002, we
acknowledged receipt of the petition
and advised the petitioners we would
not be able to process the petition in a
timely manner. On November 29, 2002,
we received a notice of intent to sue
from the petitioners concerning our
failure to produce a 90-day finding on
the subject petition in accordance with
the provisions of section 4 of the ESA.
We responded on February 11, 2003,
reiterating that we would not be able to
begin an evaluation of the white-tailed
prairie dog petition until work on the
higher priority activities was completed.
On February 20, 2003, the petitioners
filed a complaint to compel the USFWS
to make a 90-day finding. This 90-day
petition finding is made in accordance
with a settlement agreement that
requires us to complete a finding on the
petition to list the white-tailed prairie
dog by October 31, 2004 [Center for
Native Ecosystems, et al. v. Norton et al.
(cv—=03-31-M (DWM))].

The contents of this finding
summarize that information included in
the petition (cited as Center for Native
Ecosystems 2002) and other information
readily available to us in our files at the
time of the petition review. Most
notable of the other information we
used in our review was the multi-state
White-Tailed Prairie Dog Conservation
Assessment (Conservation Assessment)
(cited as Seglund et al. 2004). Beginning
in 2003, the White-Tailed Prairie Dog
Working Group of the State Prairie Dog
Conservation Team began work on a
species assessment. The Draft
Conservation Assessment was released

May 19, 2004, and the final
Conservation Assessment was released
August 31, 2004. While our
determination is based on the contents
of the petition submitted we also
included in our review the information
in the Conservation Assessment.
Because it was not practicable to
respond to the petition for
approximately 2 years, we considered
the information in the Conservation
Assessment in order to ensure that the
best available information was used in
our review. Our review for the purposes
of a so-called ““90-day” finding under
section 4(b)(3)(A) of the ESA and
section 424.14(b) of our regulations is
limited to a determination of whether
the information in the petition meets the
““substantial scientific or commercial
information” threshold. In the case of
the white-tailed prairie dog, had the
petition not met the “substantial
scientific or commercial information”
standard, but the Conservation
Assessment had included substantial
information, we would have used that
information to make a positive 90-day
finding. We do not conduct additional
research at this stage of the process, but
we do critically review the petition as
to the scientific validity of the
information presented therein. As the
ESA and regulations contemplate, at the
90-day finding we base our finding on
the petitioner’s information and on
other information readily available to us
in our files at the time of the petition
review. Our determination is whether
this information is scientific and
substantial.

Biology and Distribution

Taxonomy

Prairie dogs are in the squirrel family,
Sciuridae, and are endemic to North
America (Hollister 1916; Hoogland
2003; Seglund et al. 2004). The white-
tailed prairie dog is one of five prairie
dog species that inhabit western North
America. Prairie dogs belong to the
genus Cynomys (Hollister 1916). The
genus has been split into two subgenera
(Clark et al. 1971, Pizzimenti 1975).
Utah (Cynomys parvidens), Gunnison
(Cynomys gunnisoni), and white-tailed
prairie dogs are the three species that
make up the subgenus
Leucocrossuromys (Hollister 1916, Clark
et al. 1971). Although Burt and
Grossenheimer (1964 as cited in
Knowles 2002) considered all members
of the subgenus Leucocrossuromys to be
a single species, based on Pizzimenti’s
(1975) work, it is doubtful that the
single species concept for the subgenus
Leucocrossuromys is valid (Knowles
2002). According to Knowles (2002),

there is sufficient genetic and
morphological evidence to conclude
that there are three separate species
within the white-tailed prairie dog
subgenera. The subgenus Cynomys
includes black-tailed (Cynomys
Iudovicianus) and Mexican prairie dogs
(Cynomys mexicanus). The
Leucocrossuromys subgenus prairie
dogs have short tails with white tips and
have weaker social structures than the
Cynomys subgenus (Pizzimenti 1975).

Species Description

The white-tailed prairie dog is the
largest member of the subgenera
Leucocrossuromys, and is only slightly
smaller than black-tailed and Mexican
prairie dogs (Clark et al. 1971). They are
between 315—400 millimeters (mm)
(12.4-16.7 inches (in)) in length with a
tail length of 40-65 mm (1.6—2.6 in) and
weigh between 650-1,700 grams (g) (23—
60 ounces (0z)) (Fitzgerald et al. 1994).
The tail has a grayish white tip and is
white on the entire terminal half
(Merriam 1890, Fitzgerald et al. 1994).
The coat is generally gray (Hollister
1916). They have distinctive dark brown
or black cheek patches that extend
above the eye with a lighter black stripe
that extends below the eye onto the
cheek (Fitzgerald et al. 1994). Male
white-tailed prairie dogs are on average
larger than females (Fitzgerald et al.
1994).

Ecology and Life History

Unlike black-tailed prairie dogs that
live in grass-dominated habitats, white-
tailed prairie dogs are found in drier
landscapes including shrublands, semi-
desert grasslands, and mountain valleys
(Tileston and Lechleitner 1966; Clark
1977; Collins and Lichvar 1986;
Fitzgerald et al. 1994; Gadd 2000). Like
other prairie dog species, white-tailed
prairie dogs rely on good visibility to
enable them to see predators; however,
they do not clip taller vegetation like
black-tailed prairie dogs (Clark 1977).
White-tailed prairie dogs occur at
elevations ranging from 1,150 to 3,200
meters (m) (3,800 to 10,500 feet (ft))
(Tileston and Lechleitner 1966). Their
habitats are generally on low slopes or
level ground (Forrest ef al. 1985, Collins
and Lichvar 1986).

All prairie dogs are primarily
herbivorous, and mainly forage on
grasses and forbs (Stockard 1929, Kelso
1939). Although prairie dogs prefer
forbs, they will consume other plants
seasonally; for example, prairie dogs
browse upon sagebrush and saltbush
during early spring, grasses in summer,
and seed heads following grass and
sedge flowering (Kelso 1939, Tileston
and Lechleitner 1966). Prairie dogs
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obtain most of their water requirements
through vegetation, and may become
water-stressed if sufficient succulent
vegetation is unavailable (Stockard
1929, Seglund et al. 2004).

White-tailed prairie dogs breed once a
year and have a single litter averaging
four to five pups (Hoogland 2001). They
can reproduce at 1 year of age (Cooke
1993). Breeding occurs from late March
to mid-April (Tileston and Lechleitner
1966). Pups are born in the burrows
after a gestation period of approximately
30 days (Tileston and Lechleitner 1966),
and emerge for the first time 4 to 6
weeks after birth (Bakko and Brown
1967). Reproductive success ranges from
30 to 60 percent (Tileston and
Lechleitner 1966, Bakko and Brown
1967, Menkens and Anderson 1989).

Animal densities within white-tailed
prairie dog colonies are significantly
lower than in black-tailed prairie dog
colonies (Eskey and Haas 1940; Tileston
and Lechleitner 1966; Hoogland 1981;
Clark et al. 1985). In white-tailed prairie
dog colonies surveyed for black-footed
ferret (Mustela nigripes) recovery,
Biggins et al. (1993) reported a density
range of 5.7—16.1 prairie dogs per
hectare (ha) (2.3—6.5 prairie dogs per
acre (ac)). Surveys of other white-tailed
prairie dog colonies reported densities
ranging between 0.7 and 7.9 prairie dogs
per ha (0.3-3.2 prairie dogs per ac)
(Tileston and Lechleitner 1966, Clark
1977). In comparison, black-tailed
prairie dog densities vary depending
upon the season, region, and climatic
conditions, but typically are higher and
range from 5 to 45 individuals per ha (2
to 18 individuals per ac) (Fagerstone
and Ramey 1996, Hoogland 1995, King
1955, Koford 1958, and Miller et al.
1996, as cited in 69 FR 51218).

Prairie dogs are semi-fossorial (or
adapted for digging) and construct their
own burrow systems. Burrow systems
can be extensive, with numerous
entrances. The density of burrows varies
based on the food resources available
(Clark 1977). All prairie dog species are
social and rely on a social structure for
survival. Therefore, burrow systems are
grouped together (Clark 1977). Burrow
systems within one male’s territory
makes up a coterie (Hoogland 1995). A
concentration of prairie dogs with a
minimum of 20 burrows per ha (8
burrows per ac) on at least 5 ha (12 ac)
comprises a colony (Seglund et al.
2004). Determining what constitutes the
boundary of a white-tailed prairie dog
colony is particularly difficult because
white-tailed prairie dogs are more
sparsely distributed than black-tailed
prairie dogs (Seglund et al. 2004).

The definition of a complex and
subcomplex has been defined in terms

of black-footed ferret dispersal
capabilities. It is unclear if these
definitions are entirely adequate for
white-tailed prairie dogs. A complex is
a group of prairie dog colonies between
which individual black-footed ferrets
can migrate between them commonly
and frequently. Colonies within a
complex are separated from the nearest
colony by no more than 7 kilometers
(km) (4 miles (mi)), with no impassable
barriers between the colonies (Seglund
et al. 2004). A subcomplex is defined as
an aggregation of colonies separated
from the nearest adjacent group by no
more than 7 km (4 mi), but due to
various non-biological factors (e.g., State
boundaries, land ownership) the whole
complex is not surveyed and
management occurs on only a portion of
the entire complex (Seglund et al. 2004).

White-tailed prairie dogs are active
approximately 5 to 7 months per year,
from early spring to fall (Clark 1977,
Cooke 1993). Unlike black-tailed prairie
dogs, white-tailed prairie dogs are
obligate hibernators (Harlow and
Menkens 1986, Harlow and Braun
1995). They hibernate in late fall and
winter (Cooke 1993). The amount of
time spent hibernating is determined by
availability of food resources (Clark
1977). In warm weather, even in mid-
winter, if grasses are growing, white-
tailed prairie dogs have been observed
feeding (Hollister 1916, Goodrich and
Buskirk 1998).

Distribution, Abundance, and Trends

White-tailed prairie dogs’ distribution
ranges across four States—Wyoming,
Colorado, Utah, and Montana (Knowles
2002). According to Knowles (2002), the
range of white-tailed prairie dogs has
not changed appreciably from the
historical range. There are indications
that abundance may have declined as a
result of past control efforts and plague.
However, historical abundance and
distribution are not well documented
for white-tailed prairie dogs (Seglund et
al. 2004). In addition, white-tailed
prairie dog surveys have used varying
methodologies, have not always clearly
specified occupied or unoccupied
habitats, and have been conducted in
areas of varying size (Seglund et al.
2004).

Accurate, comprehensive inventories
of currently occupied white-tailed
prairie dog habitat in each State are not
available. The petitioners use a Gap
Analysis predictive model to estimate
17,719,220 ha (43,785,146 ac) of
historically suitable habitat range wide.
The petition estimates currently
occupied habitat at 325,526 ha (804,392
ac). The Conservation Assessment
estimates the historical range of the

white-tailed prairie dogs was 20,224,807
ha (49,974,813 ac). The Conservation
Assessment estimates there are 340,470
ha (841,300 ac) of currently occupied
habitat.

Neither the petition nor the
Conservation Assessment provides a
population estimate for white-tailed
prairie dogs. Developing a reliable
population estimate for white-tailed
prairie dogs is complicated by the lack
of accurate range-wide estimates of
occupied acreage and limited density
data.

Most of the multi-year white-tailed
prairie dog data available is for large
complexes that have been considered
and monitored for black-footed ferret
reintroduction. Other data exist
throughout the range of the species, but
they are limited to a single data point.
Data on these larger complexes were
collected in conjunction with black-
footed ferret reintroduction efforts. The
large white-tailed prairie dog complexes
that were considered suitable as black-
footed ferret habitat have been mapped
and monitored. Because the data were
collected for the purpose of determining
habitat suitability for black-footed ferret
reintroduction, we do not have specific
population or trend information for
smaller colonies and complexes across
the species range. Where population
estimates are not available, smaller
colonies or complexes are described
only by their presence and general
location.

Concerns exist regarding the efficacy
of using black-footed ferret survey data
to evaluate the status of white-tailed
prairie dog populations due to the
questionable correlation between counts
of active burrows and densities of
animals (Menkens 1987, Severson and
Plumb 1998, Powell et al. 1994).
Estimates of occupied habitat are
similarly complicated in part due to
white-tailed prairie dog behavior.
Burrow densities and activity levels are
variable throughout a colony and
mapping efforts have thus often utilized
topographic features to describe colony
and complex boundaries (Seglund et al.
2004).

The Conservation Assessment
attempted to alleviate sampling and data
recording deficiencies by (1) presenting
data state-by-state rather than portraying
range-wide population trends, (2) only
providing prairie-dog population
information on black-footed ferret
reintroduction sites surveyed for three
or more years, and (3) only providing
population information on areas greater
than 1,500 ha (3,706 ac). Coeffecients of
variation and standard deviations were
calculated to evaluate population
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estimate variability (Seglund et al.
2004).

Inventory information on colonies
and trends (if determinable) are detailed

here by State. Table 1 lists those
colonies with at least 3 years of
monitoring data, consistent with
information presented by the

Conservation Assessment. Other,
smaller colonies are identified and
described in the text.

TABLE 1.—POPULATION ESTIMATES FOR WHITE-TAILED PRAIRIE DOG COMPLEXES MONITORED FOR CONSIDERATION AS
POsSSIBLE BLACK-FOOTED FERRET RE-INTRODUCTION SITES
[Data taken from Conservation Assessment, Seglund et al. 2004]

State and colony 1988 | 1989 | 1991 1992 1993 | 1994 | 1995 1996 1997 | 1998 | 1999 | 2000 | 2001 2002 | 2003

Wyoming:

Shirley Basin ......c.ccooeevvenienee | eevvenens | cevvieieene 30,389| 29,828| 14,551| 5,916| 7,564| 19,876| 10,343| 6,547| 7,161| 6,669| 34,698 ....ccceeee | vevrurennnne

Meeteetse .......cccooviviviieenne 25,4941 17,692 | ...ccovvvee | v 1,299 | v | e | e 7,095 oo s 0[] IS R
Colorado:

Coyote Basin ........cccccevvreens 5,509| 6,666| 3,545| 3,677| 1,055

WOIf Creek—WEeSt ....ccoevvees | eenieeiies | eeevieeie | eveeneeenn | evveeniees | ervieenees | eeriieies | vveenieenne | evveesienns | eeveeereees | eeenreenees | eeveeenees 19,719 oo 7,266| 9,214

WOIf Creek—East .......cocceeee [ cveeeviiin | eevvieeeei | veeeiiiees | vvveeeeiins | eeeevveeees | vvveeesinees | eevvveeeenes | eeeevienes | cvveeesins | eeevvreeeee | erveeseinnes | covveeeennns 10,331| 8,212 10,754
Utah:

Coyote Basin .......ccccceeveennen. 37,424 | 54,444 | 14,031

Kennedy Wash . 3,670| 10,282| 3,313

Shiner Basin .......oceoevieiieiee | evveninie | eeevieneens | veveeieens | veeveeniens | sveeneesens | cveesesiees | evvenveenes | cvveeneenees | 15,065 47,551 5,383 | 13,707 | .eeovvvvvee | cevveeiees | veerieeneens

Snake JON ......ooooiiiiiiieeeis [ | eeeieeeee | e | eviieeeiiie | eeeevieeees | eveeesiies | eevireeeenen | eeeeeieees | eveeeesies | eeeenieeeee | crreeeenees | cereeeeans 49,346 | 50,437 | 31,118

In Wyoming, white-tailed prairie dogs
are found in Big Horn, Park, Hot
Springs, Natrona, Fremont, Sublette,
Sweetwater, Lincoln, Uinta, Carbon, and
Albany Counties (Seglund et al. 2004).
The Conservation Assessment provides
population information for three
complexes: Meeteetse, Shirley Basin,
and Kinney Rim. There are an
additional 26 colonies identified by the
Conservation Assessment and the
Petition for which population numbers
or trend information are not provided.
The Meeteetse Complex, in Park
County, declined from an estimated
80,000 ha (200,000 ac) in 1915, to 4,900
ha (12,000 ac) of prairie dogs in 1981
when the last known wild black-footed
ferrets were discovered there, to about
3,000 ha (7,000 ac) in 1986, to about 200
ha (500 ac) by 2000 (Knowles 2002).
Population declines between 1915 and
1981 were probably, primarily, the
result of intensive federal control
efforts. Recent population declines at
Meeteetse are probably the result of
plague which first appeared in this
complex in the mid-1980s (Biggins
2003, Seglund et al. 2004. Surveys in
the Shirley Basin Complex, Carbon
County, indicated large annual
fluctuations of occupied habitat
attributed to plague since 1991 (Seglund
et al. 2004). From a high in 1991, the
population declined approximately 78
percent by 1997 and 1999, but recent
estimates indicate that the population
has recovered to levels similar to 1991
numbers and densities. Number of
colonies has doubled and occupied
habitat has increased 50 percent since
1990 (Seglund et al. 2004). Accurate
population trends and occupied habitat
data are unavailable for the Kinney Rim
Complex, in Sweetwater County. Plague
apparently reduced population densities

in 1989; prairie dogs still occupied the
complex by 1993 (Conway 1989 and
Albee 1993, as cited in Seglund et al.
2004). The petition cites personal
communications from B. Luce (2001)
documenting substantial declines at this
complex by 1995. No more recent
specific data are reported. For other
complexes in the State, we only have
single-year estimates for complex size
and, thus, no ability to assess trends.

In Colorado, the range of the white-
tailed prairie dog includes Moffat,
Routt, Rio Blanco, Garfield, Mesa, Delta,
Montrose, Eagle, Jackson, Ouray, and
Larimer Counties (Seglund et al. 2004).
The Conservation Assessment provides
population information for three
complexes: Little Snake, Wolf Creek,
and Coyote Basin. Colonies also occur
in 11 other counties or Bureau of Land
Management (BLM) Resource Areas
across Colorado for which population
numbers or trend information are not
provided. The Little Snake Complex, in
Moffat County, encompassed 31,700 ha
(78,300 ac) in 1989 (USFWS et al. 1995).
In 1994, dramatic declines occurred at
the same time plague-positive fleas were
detected in the area (USFWS et al. 1995,
Seglund et al. 2004). Inventories
conducted on a portion of the Little
Snake Complex in 1999 indicated a 90
percent decline since 1990 surveys
(Seglund et al. 2004). Surveys in 2002
and 2003 indicated little if any change
in prairie dog populations and drought
conditions resulted in extensive
vegetation losses which may have
contributed to slow population recovery
(Seglund et al. 2004). The Wolf Creek
Complex, in Moffat and Rio Blanco
Counties, was first mapped by Gilbert in
1976. Plague resulted in over 75 percent
declines in this complex and other areas
of the White River BLM Resource area

in the mid-1980’s (CDOW 1986, Seglund
et al. 2004). Populations across the
White River Resource area, including
Wolf Creek, rebounded and approached
pre-plague numbers by 1994 (Seglund et
al. 2004). Surveys from 2000 through
2003 show relatively stable prairie dog
populations on the east side of Wolf
Creek and a 50 percent decline on the
west side of Wolf Creek (Seglund et al.
2004). The Coyote Basin Management
Area, straddling the Utah-Colorado
border, fluctuated from 3,132 white-
tailed prairie dogs in 1997 to 6,666
prairie dogs in 2000 to 1,055 prairie
dogs in 2003 (Seglund et al. 2004); the
2003 figures represent a 65 percent
decline from 1997 levels and an 84
percent decline from the high observed
in 2000.

In Utah, white-tailed prairie dogs
occur in Rich, Summit, Daggett, Uintah,
Duchesne, Carbon, Emery, and Grand
Counties (Seglund et al. 2004). The
Conservation Assessment provides
population information for five
complexes: Coyote Basin, Kennedy
Wash, Shiner Basin, Snake John, and
Cisco Desert. There are an additional 15
colonies or areas that are identified as
containing white-tailed prairie dog
habitats, however, these areas have not
been inventoried and there is no
population trend information (Seglund
et al. 2004). The Cisco Complex, in
Grand County, has not been inventoried
with consistent sampling techniques,
however declines and low activity
levels have been consistently reported
since 1991 (Seglund et al. 2004). The
Coyote Basin Subcomplex was first
mapped in 1985 (Seglund ef al. 2004).
Prairie dog populations appeared
relatively stable from 1997 through 2002
(Seglund et al. 2004). A high population
estimate of 54,444 prairie dogs was
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reported in 2002 with a subsequent 75
percent decline observed in 2003
(Seglund et al. 2004). Kennedy Wash
Subcomplex surveys show a similar
pattern. Prairie dog population
estimates were reported to be a high of
10,000 animals in 1998 and again in
2002 with downward trends of 50 to 60
percent during interim years (Seglund et
al. 2004). The Shiner Subcomplex
declined by 44 percent between 1998
and 2000 and has continued to support
only low density prairie dog
populations (Seglund et al. 2004). The
Snake John Subcomplex maintained
highs of approximately 50,000 prairie
dogs in 2001 and 2002, followed by a 38
percent decline in 2003; however, only
3 years of data are available, so long
term trends are unknown (Seglund et al.
2004).

In Montana, white-tailed prairie dogs
currently occur in Carbon County in the

Clark Fork Valley (Seglund et al. 2004).
Between 1975 and 1977, Flath (1979)
identified 15 white-tailed prairie dog
colonies in the State. In 1997, Flath

revisited the 15 colonies and found only

2 remaining, but 4 new colonies were
also identified (Montana Prairie Dog
Working Group 2002, as cited in
Seglund et al. 2004). The petitioners
listed the following white-tailed prairie
dog colonies as having been
extirpated—West Fork, Wolf Creek,
Chance, Bridger, Warren colonies No. 7
and No. 8, Bear Canyon colonies No. 9,
No. 10, and No. 11, Gypsum Creek
colonies No. 12 and No. 13, Silver Tip
Creek, and Hunt Creek (D. Flath,

Montana Fish, Wildlife, and Parks, pers.

comm., as cited in Center for Native
Ecosystems 2002). The petition asserts

that these colonies have been extirpated

for a variety of reasons including:
plague (Warren colonies No. 7 and No.

8, Bear Canyon colonies No. 9, No. 10,
and No. 11, and Gypsum Creek colonies
No. 12 and No. 13), poisoning (Bridger),
urban development (West Fork), and
conversion to agriculture (Wolf Creek,
Chance, Silver Tip Creek, and Hunt
Creek) (D. Flath, pers. comm., as cited
in Center for Native Ecosystems 2002.
Although Montana represents the
northern edge of the white-tailed prairie
dog’s range and totals less than 1
percent of the predicted range of the
species (Seglund et al. 2004), colonies in
Montana provide insights into the
possible effects of human-caused factors
and disease on small populations. That
said, there is no indication that trends
in Montana are representative of small
colony trends range-wide. Occupied
habitat is estimated at 48 ha (119 ac)
within six colonies, a decline of 85
percent from the high of 280 ha (692 ac)
within fifteen colonies in 1979.

TABLE 2.—MONTANA WHITE-TAILED PRAIRIE DOG (WTPD) OCCUPIED ACREAGE DATA BY COLONY

State and colony

Colony size ha
(ac) 1975—-1977

Colony size ha
(ac) 1999-2003

Montana:

S. Sage Creek

Inferno Creek

2-4 (5-10)
0.8 (2.0)
30-34 (74-84)
8 (20)

100 (250)
1@)

28-40 (69-99)
4-8 (10-20)
32 (79)

20-32 (50-79)
16-24 (40-59)
8-20 (20-49)
1)

0.4-1 (1-2)
1-4 (2-10)

1280 (690) 148 (120)

1May not add due to rounding.
Source: Seglund et al. 2004.

It should be noted that some level of
natural fluctuation in population size,
occupied acreage, and density is
expected. Some white-tailed prairie dog
populations have been reported to
fluctuate by more than 50 percent
between consecutive years (Menkens
and Anderson 1989, as cited in Seglund
et al. 2004). Variation in densities
between years and also among habitats
is likely driven partly by local ecology
such as site-specific topography, soil
type, climate and vegetation quantity
and quality. The Conservation
Assessment notes that the reason some
colonies rebound quickly and others

never recover completely are poorly
understood. Disease, especially the
introduced pathogen responsible for
sylvatic plague (Yersinia pestis), may
play a role in “amplifying population
fluctuations” (Menkens 1987, Forrest et
al. 1988, Seglund et al. 2004).
Historically, white-tailed prairie dog
populations were probably not static,
but researchers have inferred that it is
unlikely that populations fluctuated as
dramatically as they do today (Seglund
et al. 2004). However neither the
petition nor the Conservation
Assessment provide substantial
scientific information on this inference

specific to white-tailed prairie dogs.
Observations of black-tailed prairie dogs
provide some evidence that prairie dog
populations may not have fluctuated
historically to the extent that they do
today. Biggins and Kosoy (2001)
analyzed the role of the black-footed
ferret and its relationship with prairie
dogs. For example, plague has never
been detected within black-tailed prairie
dog colonies at Wind Cave National
Park, South Dakota, and the population
exhibits relatively stable yearly
population levels (Hoogland 1995). This
differs from a population at the Rocky
Mountain Arsenal National Wildlife
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Refuge near Denver, Colorado where
epizootics of plague are frequent and
extreme population fluctuations are
common (Biggins and Kosoy 2001).
White-tailed prairie dogs lack a
comparable example because there are
no plague free portions of their range.

Conservation Status

Pursuant to section 4(a) of the ESA,
we may list a species of any vertebrate
taxon on the basis of any one of the
following factors—(A) present or
threatened destruction, modification, or
curtailment of habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
inadequacy of existing regulatory
mechanisms; or (E) other manmade or
natural factors affecting its continued
existence. The petition asserts that the
range of white-tailed prairie dog
populations has been negatively affected
by plague; recreational shooting;
poisoning; oil, gas, and mineral
extraction; conversion of habitat to
agricultural use; urbanization; fire
suppression; overgrazing; noxious
weeds; drought; and climate change.
0il, gas, and mineral extraction,
conversion of habitat to agricultural use,
urbanization, overgrazing, fire
suppression and the spread of noxious
weeds are discussed under factor A.
Recreational shooting is discussed
under factor B. Plague is discussed
under factor C. The adequacy or
inadequacy of regulatory mechanisms
for protecting white-tailed prairie dogs
is discussed under factor D. Poisoning,
invasive species, drought, and climate
change impacts are discussed under
factor E.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of the Species’ Habitat or
Range.

With respect to destruction,
modification, or curtailment of the
species’ habitat or range, the petition
asserts that oil, gas, and mineral
exploration and extraction processes
destroy and fragment white-tailed
prairie dog habitat. The petitioners
claim that human activities associated
with oil and gas development, including
seismic activities and the construction
and operation of well pads, roads, and
other equipment and facilities, fragment
habitat and negatively impact white-
tailed prairie dogs. In addition, they
assert that associated structures create
raptor perches and increase predation
risk on prairie dogs in the area. The
petitioners also assert that associated
roads and increased access facilitate
recreational shooting. They also contend

that the aforementioned activities
damage native vegetation and introduce
invasive species that quickly take hold.
The petitioners claim that this
vegetation damage and invasive species
introduction results in further
permanent loss of habitat.

The Conservation Assessment
similarly concludes that oil and gas
development, especially with decreased
well spacing, will result in “large
amounts of habitat lost due to road
development and well pad
construction” and states that the habitat
will remain fragmented and lost. The
Conservation Assessment also states
that vibroseis (seismic exploration) may
affect prairie dogs by collapsing tunnel
systems, causing auditory impairment,
and disrupting social structures (Clark
1986, as cited by Seglund et al. 2004).
The Conservation Assessment also notes
that coalbed methane development,
including well development, pipelines,
roads, and compressor sites, can
increase human disturbance and habitat
fragmentation and loss. Establishment of
well pads and roads facilitate increased
vehicular traffic, which may increase
the risk of direct and indirect mortality
(Seglund et al. 2004).

However, neither the petition nor the
Conservation Assessment provide
substantial scientific information
beyond supposition and conjecture that
oil and gas development results in
losses of large amounts of habitat. The
assertion of habitat fragmentation is not
supported by substantial scientific
evidence. In fact, the Conservation
Assessment notes in some areas prairie
dogs have continued to inhabit space
where development is occurring.
Neither the petition nor the Assessment
provide substantial scientific
information supporting the assertion
that predation is increased by oil and
gas development. No scientific
information is provided that supports
the assertion that direct and indirect
mortality is affected by road
construction or vehicular traffic. Both
the petition and the Conservation
Assessment note that large amounts of
habitat will be lost to oil and gas
development, and refer to the fact that
the primary sites for oil and gas
development occur within white-tailed
prairie dog range. However, neither
document provides substantial scientific
information supporting the claim that
large amounts of habitat will be lost to
these activities. The assertion regarding
the effects of vibroseis is unsupported
by substantial scientific information.
While the assertion that increased
human disturbance is valid by
inspection, there is no scientific

information presented that substantiates
its effect on prairie dogs.

The Conservation Assessment
estimates 55 percent of the total
occupied white-tailed prairie dog
habitat is under BLM jurisdiction.
Analyses of available geographic
information systems (GIS) data shows
that 25 percent of white-tailed prairie
dog gross range in Utah is leased or
encompassed by active combined oil
and gas fields.

The petition reports that, in 2001, the
BLM approved leases for 669 oil and gas
areas encompassing 293,771 ha (725,925
ac) in Colorado; 295 oil and gas leases
on 218,846 ha (540,780 ac) in Montana;
198 oil and gas leases on 132,386 ha
(327,133 ac) in Utah; and 1,047 oil and
gas leases on 457,728 ha (1,131,071 ac)
in Wyoming. However, these are state-
wide totals and it is not known what
percentage of these areas overlap white-
tailed prairie dog predicted range or
occupied habitat. It should also be noted
that not all leased lands are developed
depending upon the results of
exploration activities. Neither the
petition nor Conservation Assessment
present substantial scientific
information on the effect in the species
in terms of actual habitat affected.

In Colorado, oil and gas leasing and
development is ongoing and proposed
in occupied white-tailed prairie dog
habitat. For example, the petitioners
allege that 80 percent of the Little Snake
Black-footed Ferret Management Area is
considered of highest potential for oil
and gas development. According to the
petition, there are 7 oil and gas fields
encompassing 355 wells within the
Management Area, and the BLM Little
Snake Field Office is evaluating the
potential for additional coalbed
methane development. Colorado’s
largest oil field, the Rangely Oil Field in
Rio Blanco County, occupies 12,000 ha
(30,000 ac) and overlaps with 3,000 ha
(7,000 ac) of suitable white-tailed prairie
dog habitat (Wolf Creek Work Group
2001). The overlap of the Rangely Oil
Field and white-tailed prairie dog
habitat represents 5 percent of estimated
white-tailed prairie dog habitat in
Colorado (Knowles 2002). Impacts on
this development on population levels
have not been well studied and neither
the petition nor the Assessment provide
substantial scientific information that
the Rangley Oil Field may result in a
5% reduction in Colorado white-tailed
prairie dog habitat nor that the Little
Snake Black-footed Ferret management
area maybe threatened with
development that will harm white-tailed
prairie dog habitat (for an in-depth
discussion of this see the discussion on
regulatory protections).
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Oil, gas, and coalbed methane drilling
continues in Utah, primarily in the Price
Field Office area of the BLM, and in the
Uintah Basin in northeastern Utah. The
petitioners claim that between 1911 and
2000, a total of 8,737 wells were drilled
in the Uintah Basin, Utah, where the
large Coyote Basin, Kennedy Wash,
Snake John, and Shiner Basin white-
tailed prairie dog complexes occur. The
petitioners estimate that energy
exploration in the Uintah Basin
represents 57 percent of all wells drilled
in the State of Utah. Over three thimes
the 10-year average of wells was
approved in 2001 in the Uintah Basin’s
BLM Vernal Field Office area. It is not
known how many of these wells remain
active. Analyses of GIS data
demonstrate that oil and gas leases and
active combined fields overlap with
approximately 55 percent of occupied
white-tailed prairie dog habitat.
However, neither the petition nor the
Conservation Assessment provide
substantial information that this
development may have or may
contribute to a curtailment of the
species range.

The Conservation Assessment
estimates that approximately 75 percent
of predicted white-tailed prairie dog
range occurs in Wyoming, of which 77
percent of the white-tailed prairie dog
range in Wyoming has the potential to
undergo or is undergoing oil and gas
development to some degree (Seglund et
al. 2004). The petition describes oil and
gas development in Wyoming by BLM
Field Office areas. According to the
petition, most oil and gas development
in the Casper Field Office area is
occurring within white-tailed prairie
dog range. Over the last 10 years, an
average of 50 new wells has been drilled
annually (W. Fitzgerald, BLM Casper
Field Office, pers. comm., as cited in
Center for Native Ecosystems 2002). The
loss of habitat in the Cody Field Office
area is attributed primarily to oil and
gas development. Recent estimates of oil
and gas well activity were not cited by
the petition. The petitioners describe
the Moxa Arch natural gas field, with
approximately 50 to 100 new wells
being drilled annually, as occupying
approximately half of the white-tailed
prairie dog habitat within the Kemmerer
Field Office area (V. Phinney, BLM
Kemmerer Field Office, pers. comm., as
cited in Center for Native Ecosystems
2002). The petitioners report that as of
December 2001, oil and gas projects in
the Pinedale Field Office area
comprised approximately 266,661 total
ha (658,933 ac), with 3,111 approved
well locations and 1,433 wells drilled.
According to the petition, most of these

fields (including the Pinedale Anticline
Natural Gas project and Jonah II field)
were located in and around prairie dog
colonies. The petitioners further state
that in the Rawlins Field Office area, up
to 3,000 wells may be approved for the
Continental Divide project (an oil and
gas field development) which overlaps
with white-tailed prairie dog habitat.
This area already has 2,130 existing
wells. Potential impacts of this future
development are difficult to predict.
While the petitioners provide
substantial information regarding the
number and location of oil and gas
development, they do not provide
substantial scientific information
indicating that these developments
affect prairie dog use of habitat. As a
result, potential impacts of this future
development are difficult to predict,
thus we cannot conclude that the
petitioners have provided substantial
scientific information that it may result
in a threatened or current loss of habitat.

The petition describes possible direct
impacts from oil and gas development,
including: clearing and crushing of
vegetation, reduction of available
habitat due to pad construction, road
development and well operation,
displacement and killing of animals,
alteration of surface water drainage and
increased compaction of soils (USFWS
1990, as cited by Seglund et al. 2004).
However they do not provide
substantial scientific information to
support their assertions and thus we are
not able to conclude that the adverse
effects to prairie dogs may occur. For
example, the Assessment cites one
study that attempted to demonstrate the
effects of oil and gas disturbance on
white-tailed prairie dogs and
information from that study is
preliminary (Baroch ef al. 2004, as cited
by Seglund et al. 2004). The study
observed population declines, but was
unable to determine if the declines were
attributed to oil and gas development
activities or to other factors such as
plague. In some instances, white-tailed
prairie dogs continue to inhabit areas
developed for o0il and gas. Within Coal
Oil Basin’s Rangely Oil Field, where the
majority of the area was drilled before
1984 at a spacing of one well every 8 ha
(20 ac), white-tailed prairie dogs are
consistently present (E. Hollowed, BLM,
pers. comm. 2004). However, no formal
monitoring information exists for the
Rangely Oil Field; conclusions are based
on informal observations. With the
limited amount of information
provided, it is not possible to determine
that these oil and gas development
activities adversely affect white-tailed
prairie dogs.

Animal population densities should
not always be presumed to be a direct
measure of habitat quality (Van Horne
1983). Several studies show that white-
tailed prairie dogs with higher density
populations in areas of poor quality
habitat exhibited lower body mass,
delayed sexual maturity, and delayed
dispersal when compared to relatively
undisturbed, high quality habitats (Van
Horne 1983, Rayor 1985, Dawson 1991,
Trevino-Villareal and Grant 1998).
Furthermore, habitat loss or degradation
can result in reduction of the area and
extent of colonies even when densities
in the remaining areas remain higher
(Johnson and Collinge 2004). Over the
long-term, these factors could lead to
population declines (Johnson and
Collinge 2004). The petitioners do not
provide substantial scientific
information on how oil and gas
development activities might reduce
habitat in ways that affect white-tailed
prairie dog reproduction and survival.

Beyond direct impacts from oil and
gas activity, the Conservation
Assessment suggests that indirect effects
might occur if habitat adjacent to white-
tailed prairie dog complexes is not
maintained to allow complexes to shift
on a landscape scale in response to
plague and other factors. However,
neither the petition nor the
Conservation Assessment provides
substantial information as to the need or
acreage required to ensure conservation
of local prairie dog populations.

Neither the petition nor the
Conservation Assessment provide
substantial scientific information
supporting the assertion that predation
is increased by oil and gas development.
The assertion regarding the effect of
vibroseis is unsupported by substantial
scientific information. There is little
scientific information to substantiate the
effect of increased human disturbance
on prairie dogs. Magle (2003) studied
effects of human presence on a black-
tailed prairie dog colony in Colorado.
He observed prairie dog avoidance
behaviors; i.e., prairie dogs retreating to
their burrows, in response to humans
walking through a colony.

The petition and Conservation
Assessment do not provide specific total
acreages or distribution of white-tailed
prairie dogs within leased areas, nor do
they provide complete details of actual
oil and gas infrastructure distribution
relative to prairie dog colonies. Both
documents identify current or projected
threats to the species within the
foreseeable future including mortality
and habitat loss, fragmentation, and
degradation, and show that current and
projected oil and gas development
extends across the range of the white-
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tailed prairie dog. However, while both
documents identify current or projected
threats to the species due to oil and gas
development impacts to habitat, the
identified threats are speculative and
neither document provides substantial
scientific or commercial information
supporting the speculation.

The petition cites agricultural land
conversion and urbanization as causing
some losses of white-tailed prairie dog
habitat on a local scale. In Montana,
historic land conversions for
agricultural purposes have contributed
to white-tailed prairie dog range
contraction (Parks et al. 1999, as cited
in Knowles 2002). The Conservation
Assessment states that, in some cases,
agricultural lands can be beneficial to
white-tailed prairie dogs by providing
foraging habitat. However, if the
agricultural area requires repeated
tilling during the growing season,
prairie dogs will not be able to inhabit
the area. In addition, the Conservation
Assessment points out that prairie dog
colonies in or adjacent to agricultural
areas frequently are subject to control
efforts. According to the Conservation
Assessment, agriculture comprises only
3.7 percent of the species’ gross historic
range. Seglund (et al. 2004) thus
concluded, loss of habitat from
agricultural conversion is significant
only on a local scale and is not a range-
wide concern.

The petition and Conservation
Assessment specifically refer to
urbanization in the areas of Grand
Junction, Delta, and Montrose,
Colorado, and in the Uintah Basin,
Utah. As human populations have
increased in some of these areas, lands
have undergone another type of
conversion, agriculture to urban use.
Conversion from agricultural lands to
urban lands eliminates prairie dog
habitat permanently. According to the
Conservation Assessment, only 0.2
percent of the white-tailed prairie dog
gross historic range is impacted by
urbanization. Seglund (et al. 2004) thus
concluded, loss of habitat from
urbanization is significant only on a
local scale and is not a range-wide
concern.

The petition identifies livestock
overgrazing and fire suppression as
factors that have degraded white-tailed
prairie dog habitat by altering plant
species composition. Overgrazing is
continued heavy grazing which goes
beyond the recovery capacity of the
forage plants (Vallentine 1990). Fire
suppression in shrub steppe habitats has
resulted in areas dominated with late-
successional, homogenous stands of
shrubs. With fire, shrublands are mosaic
of herbaceous and shrub vegetation at

varied successional stages (Klebenow
1972, as cited in Fischer et al. 1996).
Combined overgrazing and fire
suppression can result in the
proliferation of shrub species and the
spread of noxious weeds. Livestock also
may trample and destroy biological
(cryptogamic) soil crusts, increasing
erosion and decreasing nutrient cycling.
The petition concludes that resultant
habitat alterations reduce forage
availability, reduce forage diversity, and
degrade the overall quality of available
habitat.

It is unclear how significant a factor
livestock grazing, fire suppression and
desertification play in white-tailed
prairie dog viability. Although the
Conservation Assessment initially states
that public rangelands have seen recent
measurable improvements in range
conditions, the Conservation
Assessment and the petition both
reference BLM’s finding that 68 percent
of the public rangelands are rated as
degraded or unsatisfactory (U.S. General
Accounting Office 1988, 1991). Because
55 percent of white-tailed prairie dog
occurs on BLM land, this is an
important consideration. However,
neither the petition nor Conservation
Assessment provide substantial
scientific information demonstrating
that livestock grazing or fire suppression
are threatened or present sources of
habitat loss.

Based on the preceding discussion,
we do not believe that substantial
information is available indicating that
present or threatened destruction,
modification, or curtailment of habitat
or range may, either singularly or in
combination with other factors, rise to
the level of a threat to the continued
existence of the species over a
significant portion of the species range.
While factors affecting habitat are in
some cases (e.g., oil and gas
development, grazing, fire suppression)
occurring across the range of white-
tailed prairie dog no information as to
the rangewide extent of these activities
in terms of scale was provided. In
addition, neither the petition nor the
Conservation Assessment provided
substantial scientific information on the
actual overlap and effects of habitat
losses and degradation associated with
these factors relative to the distribution
of white-tailed prairie dog colonies and
complexes.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Shooting closures for white-tailed
prairie dogs have been implemented
year-round in Coyote Basin, Utah and
seasonally (April 1-June 15) on all other

public lands in Utah. Year round
shooting closures also apply to white-
tailed prairie dogs on federal lands
throughout their range in Montana.
Wyoming implements a shooting
closure on a 1,917 ha (4,737 ac)
conservation easement at Shirley Basin.
No shooting closures exist for white-
tailed prairie dogs in Colorado (Seglund
et al. 2004).

The petition cites Knowles (1988) to
assert that unregulated shooting of
white-tailed prairie dogs in Colorado
and Wyoming has had negative impacts.
In Colorado counties with white-tailed
prairie dogs, harvest statistics from
1999-2003 estimate that 28,005
individual prairie dogs were shot
annually (CDOW 2002, cited by Center
for Native Ecosystems 2002). Based on
research, lactating females spend more
time above ground during the months of
April through July (Tileston and
Lechleitner 1966, Bakko and Brown
1967). During this time, adult male
activity decreases (Bakko and Brown
1967). The petition asserts if shooting
occurs during these times, the female
and juvenile prairie dogs are more
vulnerable than males (Center for Native
Ecosystems 2002). According to the
Conservation Assessment, peak shooting
pressure on white-tailed prairie dog
colonies occurs in May and June when
the weather is cooler and juveniles are
emerging. The CDOW estimates that
juvenile prairie dogs likely make up a
disproportionately high percentage of
prairie dogs shot (Keffer et al. 2000).
The petitioners note that due to the
disproportionate vulnerability of adult
female and juvenile prairie dogs, it is
reasonable to see how the demographic
structure of shot colonies may differ
from that of unshot colonies. The
petitioners further reason that shooting
may have further implications on
behavior, emigration, and population
density.

Neither the petition nor the
Conservation Assessment provides
substantial scientific information on the
long-term impacts of recreational
shooting on white-tailed prairie dogs.
Shooting has the potential to locally
reduce population densities and could
slow or preclude recovery rates of
colonies reduced by plague or other
disturbances by being an additive factor
to mortality. Available studies of
recreational shooting at black-tailed
prairie dog colonies have shown short-
term colony population declines and
behavioral changes (Knowles 1988,
Vosburgh and Irby 1998). However,
neither the petition nor the
Conservation Assessment provides
substantial scientific information on the
long-term effects of this threat.
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C. Disease or Predation

White-tailed prairie dogs are prey
species for many mammalian and avian
predators. These predators include
black-footed ferrets, hawks, eagles,
badgers (Taxidea taxus) and coyotes
(Canis latrans). Predation does not
appear to exert a controlling influence
on prairie dog density (King 1955 as
cited in Seglund et al. 2004, Tileston
and Lechleitner 1966, Clark 1977).

The petition asserts that sylvatic
plague is the main threat to white-tailed
prairie dog persistence (Biggins and
Kosoy 2001, Knowles 2002). Plague is
caused by a bacterium (Yersinia pestis)
not native to North America; fleas are
commonly the vectors (Biggins and
Kosoy 2001). Plague results in local
extirpations, reduced colony sizes,
increased variation in local population
sizes, and increased distances between
colonies (Cully and Williams 2001). All
prairie dog species have shown high
susceptibility to plague (Williams 1986).
White-tailed prairie dog population
declines of 85 to 96 percent within an
epizootic event have been documented
(Anderson and Williams 1997, Clark
1977).

Plague was probably introduced to the
United States from Asia circa 1899
(Barnes 1982). The first record of plague
in native mammals in North America
was near Berkeley, California in 1908
among California ground squirrels
(Spermophilus beecheye) (McCoy 1908,
Wherry 1908, as cited by Cully 1993).
Since then, plague moved eastward.
According to the Centers for Disease
Control (2002, as cited by Antolin et al.
2002), sylvatic plague is now distributed
from the west coast to its eastern extant
stretching along the 102nd meridian
from North Dakota south to the 97th
meridian in Texas. Within those east-
west confines, plague is present from
the Canadian to the Mexican border.
The white-tailed prairie dog range falls
well within these boundaries.

The first white-tailed prairie dog
plague case was confirmed in 1936
(Eskey and Haas 1940). We do not have
data to indicate that all white-tailed
prairie dogs were exposed to plague at
this time or the same time. Systematic
white-tailed prairie dog surveys did not
begin until the 1980’s (when there was
an effort to find black-footed ferret
recovery or reintroduction sites)
(Biggins and Kosoy 2001). At that time,
the first recorded plague outbreaks were
observed (Fagerstone and Biggins 19864,
as cited by Biggins 2003b). For example,
in Meeteetse, Wyoming, plague was first
recorded in 1985 when the population
crashed. This large decline in a short
amount of time was an epizootic event.

Plague was again recorded in this
complex between 1989 and 1990, and
again in 1993 (Anderson and Williams
1993, Cully 1993)

Plague has now been confirmed
across nearly the entire range of the
white tailed prairie dog (Centers for
Disease Control 2002, as cited by
Antolin et al. 2002), and has had a
range-wide impact (Knowles 2002).
Biggins and Kosoy (2001) note that no
examples can be found of plague-free
white-tailed prairie dog populations.
Thus, unlike black-tailed prairie dogs
which maintain plague-free colonies in
the eastern portion of their range, white-
tailed prairie dogs do not have large
insulated populations protected from
the plague organism.

The petition concludes that
individual white-tailed prairie dogs may
be more susceptible than black-tailed
prairie dogs. The petitioners cite
preliminary research conducted by Dr.
Tonie Rocke, a U.S. Geological Survey
researcher, indicating that white-tailed
prairie dogs may contract sylvatic
plague with exposure to only a few
plague bacilli versus the many plague
bacilli that are required to infect black-
tailed prairie dogs with plague.
Although quite susceptible, plague
antibody titers have been found in
white-tailed prairie dogs, indicating
exposure and survival of some
individuals when exposed to plague
(Cully and Williams 2001, Biggins
2003a). Cully and Williams (2001) and
Biggins (2003a) research on plague and
prairie dogs in the laboratory found one
white-tailed prairie dog with an
apparent immunity to plague, and
Biggins (2003a) found 3 out of 154
white-tailed prairie dogs with plague
antibody titers. However, Biggins (USGS
pers. comm. 2004) also states that
plague antibody titers have been so rare
in wild white-tailed prairie dogs
colonies that research efforts were not
previously directed to the possibility of
immunity. Populations of white-tailed
prairie dogs thus far have remained
highly susceptible to plague even after
repeated exposure (Biggins and Kosoy
2001). There is no information on the
ability of adults to pass a developed
immunity onto their offspring.

Pizzimenti (1975) found that of the
five species of prairie dogs in the North
America, white-tailed prairie dogs have
the largest number of flea species. This
suggests white-tailed prairie dogs may
be more likely to contract plague from
other mammalian species because they
are more likely to host the same flea
species as other mammalian species
(Pizzimenti 1975). This susceptibility
can result in epizootic events in which
large numbers of animals die within a

few days (Cully 1993, Lechleitner et al.
1962). Infected fleas have been found to
exist in burrows for up to 13 months
following a plague event (Fitzgerald
1993). The continued presence of the
disease also can affect low-density
white-tailed prairie dog colony
populations enzootically. Enzootic
plague causes some mortality within the
colony, but not all individuals become
affected simultaneously because of low
density and reduced contact. Therefore,
low-density populations remain at low
densities. Plague not only results in the
loss of large numbers of individual
animals, it also may alter population
dynamics, dispersal, and may result in
secondary impacts to habitat.

Responses of white-tailed prairie dog
populations to plague are reportedly
variable over the long term, because of
intrinsic and extrinsic factors.
Superficially, some social and
behavioral traits of white-tailed prairie
dogs appear to favor their long-term
persistence in a plague environment
(Biggins and Kosoy 2001), in
comparison to other prairie dog species.
The rate of spread of a plague epizootic
is dependent on the density of the host
population density (Barnes 1982).
White-tailed prairie dog colonies are
less dense and more widely dispersed
than black-tailed or Gunnison’s prairie
dog colonies, which may slow
transmission rates (Cully 1993, Cully
and Williams 2001, Eskey and Haas
1940). Looser social structures and
hibernation behavior displayed by
white-tailed prairie dogs also may
reduce transmission among individual
animals (Cully 1993, Cully and
Williams 2001). However, Barnes (1993)
suggested hibernation may simply delay
the onset of symptoms throughout all
the colonies. Conversely, the
Conservation Assessment also
concludes that other environmental and
human-caused factors could decrease
the ability of populations to recover
long-term.

Consequently, while some behavioral
traits (e.g., migratory abilities and
hibernation) of white-tailed prairie dogs
are often reported to buffer adverse
effects of plague, the information is
neither clear nor conclusive. For
example, migration within complexes
may promote recolonization of colonies
previously impacted by plague;
conversely, intercolony movement also
may contribute to disease transmission,
and isolated colonies are less likely to
support sufficient immigration for long-
term persistence of plague-affected
colonies (Seglund et al. 2004).

In addition, the Conservation
Assessment and Knowles (2002) raise
concerns that white-tailed prairie dog
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plague cycles (i.e., epizootic, recovery,
epizootic) result in successive
population peaks that are progressively
lower than the previous peak and that
with each new epizootic, the loss of
colonies from plague exceeds the rate of
new colony establishment. This cycle of
peaks and crashes is further supported
by observations of frequent recurrence
of plague in white-tailed prairie dog
colonies (Cully 1993, Barnes 1993). The
Conservation Assessment reports that
colony recovery rates have been
reported to occur within as little as 1—
2 years (Anderson and Williams 1997),
or within as much as 10 years (Cully
and Williams 2001). Colonies affected
by plague have shown varying recovery
responses. The Conservation
Assessment reports post-plague
recovery occurring in Wyoming’s
Shirley Basin, Colorado’s Wolf Creek,
and Utah’s Kennedy Wash. Conversely,
some large colonies have continued to
decline or remained at low numbers
since the occurrence of plague, such as
Wyoming’s Meeteetse, Colorado’s Little
Snake, and Utah’s Cisco. However, for
most sites, historical data are not
available to compare apparent colony
recovery levels with their historical or
pre-plague densities. In addition, and
importantly, because white-tailed
prairie dogs exist in smaller numbers
than black-tailed prairie dogs, plague
epizootics could have a more significant
influence on their viability.

Regardless of social and behavioral
factors, some of the largest white-tailed
prairie dog complexes at Meeteetse,
Cisco, and Little Snake have declined
significantly as a result of plague, and
have not fully recovered to their pre-
plague abundance. In addition, the
petition identifies the presence of
plague in low-density and medium-
density white-tailed prairie dog
colonies. Other animals also can
transmit plague between prairie dog
colonies (Cully and Williams 2001).
This suggests that many, if not all,
colonies of white-tailed prairie dogs are
vulnerable to plague regardless of size,
degree of isolation, and density. The
Conservation Assessment concludes
that “sylvatic plague has the potential to
rise to the level of a threat to the
continued existence of the species, but
the threat is non-imminent” and,
“concern over the long-term viability of
white-tailed prairie dog populations is
warranted.” They also state that “the
role that plague has played and will
play in the overall decline of white-
tailed prairie dogs is a critical question
for future management and research.”

Because of the lack of long-term data
or a detailed understanding of plague
and white-tailed prairie dog dynamics,

both the petition and Conservation
Assessment conclude that long-term
monitoring over large areas is essential
to determine population effects of the
disease. The petition and Conservation
Assessment provide the following
examples of large colonies that declined
because of confirmed or suspected
plague with some level of population
rebound in a couple of cases. Plague
was suspected when colonies crashed
within a short timeframe.

Little Snake Complex, Colorado—
Some decline was suspected in 1983
(USFWS et al. 1995). Sylvatic plague
was confirmed in 1994 in flea samples
and in 1995 in coyote blood samples.
Between 1994 and 1999, colony size
declined 90 percent. The Conservation
Assessment reports likely continued
declines in 2002, but a possible small
increase in 2003. However, drought-
related declines in sagebrush and forbs
also were noted in 2003; so, it is unclear
if the noted small increase will
continue.

Wolf Creek Complex, Colorado—From
1985 to 1987, populations west of
Massadona were reduced to about 10
percent of their former abundance.
Although partial recovery occurred
between 1990 and 1993, declines have
occurred since then and the population
has not recovered to its pre-1985
abundance. In 2001, population
numbers were estimated to be 40
percent lower than in 1993-1994 (Wolf
Creek Work Group 2001). Although no
reason for the decline is given, the
petition cites a personal communication
from E. Hollowed (BLM 2004) reporting
sylvatic plague in the area since at least
1997.

Montrose County, Colorado—Declines
have been noted in these colonies since
1978, but the role of plague is unclear.
The petition reports declines may be a
cumulative result of plague, shooting,
and poisoning.

Colorado National Monument,
Colorado—The petition sites a personal
communication reporting that prairie
dog populations in the area crashed
after a 1976 plague epizootic. It is not
known if any prairie dogs still inhabit
the Monument.

Montana—The petition identifies
seven white-tailed prairie dog colonies
in Montana that were extirpated and
cites personal communication with D.
Flath attributing those extirpations to
plague outbreaks.

Kennedy Wash Subcomplex, Utah—
The petitioners report the white-tailed
prairie dog population in this
subcomplex undergoing major declines
in 1999 due to plague. Personal
communication from B. Bibles (Uinta
Basin USU Extension Branch) was cited

by the petitioners as stating that plague
has continued in the area enzootically
(constantly present in an animal
community but only occurs in a small
number of cases). The petition reports
prairie dog densities declining from 5.4
dogs per ha (2.1 dogs per ha) in 1999 to
3.1 dogs per ha (1.2 dogs per ha) in
2001. The Conservation Assessment
reports a subsequent population
increase in 2002, followed by a
significant decline in 2003.

Shiner Subcomplex, Utah—Surveys
in Shiner Basin from 1997 to 2000
documented a decline from 47,551
prairie dogs in 1998 to 5,383 prairie
dogs in 1999 (Seglund et al. 2004). Such
a decline in a short period of time is
characteristic of plague epizootic
impacts on prairie dog populations. The
petition notes some partial recovery in
2000. The Conservation Assessment
describes surveys in 2002 and 2003 that
show low densities and little, if any,
population recovery.

Snake John Subcomplex, Utah—The
petition documents possible population
increases between 1989 and 2001, while
the Conservation Assessment reports a
significant population decline in 2003.
The cause of the 2003 decline is not
reported; however, it is reasonable to
suspect plague given the colony’s
proximity to Kennedy Wash and the
substantial decline in a short amount of
time.

Cisco Complex, Utah—Between 1985
and 1992, transect counts show that
prairie dog populations increased
dramatically. Population declines, likely
due to plague, were observed from
1998-2002. Complex remapping in 2002
yielded 1,085 ha (2,682 ac) of occupied
habitat, apparently low relative to
historic acreages (Seglund et al. 2004).

Dinosaur National Monument, Utah—
The petition cites a personal
communication from S. Petersburg
estimating that a substantial plague-
related decline occurred at the
Monument colony between the late
1980s and early 1990s, but that this
population may now be increasing.
Specific data are not provided.

Meeteetse Complex, Wyoming—
Plague epizootics swept through this
complex four times between 1964 and
1985 (Clark et al. 1985, Ubico et al.
1988, Clark 1989). Between 1988 and
1997, plague resulted in the loss of
18,400 white-tailed prairie dogs, an
estimated 72 percent decline in the
complex (Biggins 2003b). This complex
has experienced no significant recovery
(Knowles 2002).

Shirley Basin Complex, Wyoming—
The petition reports a 50 percent
decline in occupied prairie dog habitat
from 1990 to 2000, and an estimated 78
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percent population decline (B. Oakleaf,
pers. comm., as cited by Center for
Native Ecosystems 2002). The WGFD
conducted surveys of selected prairie
dog colonies between 1992 and 2001
which indicated that white-tailed
prairie dog abundance appeared to have
decreased (Seglund et al. 2004).
However, given recent increases,
Grenier et al. (2003 as cited by Seglund
et al. 2004) reported a 50 percent
increase in occupied habitat from 1990
to 2004 over a different portion of the
Shirley Basin complex (Seglund et al.
2004).

Kinney Rim, Wyoming—The Kinney
Rim complex was first sampled in 1989
with 7,215 ha (17,828 ac) of occupied
habitat reported. It was suspected that
sylvatic plague was impacting the
complex during the 1989 survey,
although no attempts were made to
confirm presence of plague. The area
was partially inventoried, again, in 1993
suggesting an increase (Conway 1989
and Albee 1993, as cited in Seglund et
al. 2004). The petition cites personal
communications from B. Luce
documenting substantial declines at this
complex by 1995. No more recent
conclusive data are reported.

Polecat Bench, Wyoming—Population
numbers and accurate occupied acreage
data are unavailable for this complex. A
personal communication from D. Saville
(Cody BLM Office) in the petition
concluded that the complex
experienced major plague-caused
declines between 1979 and 1981.
According to the petition, recovery at
this site has been slow, similar to the
post plague population response
reported at the Meeteetse Complex.

The petitioners assert that tularemia is
another pathogen that can cause
disease-related declines in white-tailed
prairie dog populations (Davis 1935).
However, there is little data on its
prevalence. Long-term impacts of this
disease on white-tailed prairie dog
populations are unknown (Barnes 1993).

West Nile virus is a recent disease
with unknown ramifications for white-
tailed prairie dog populations. A black-
tailed prairie dog was reported to have
died of this disease in Boulder,
Colorado, in 2003 (Seglund et al. 2004).
We are unaware of any confirmed
incidences of West Nile virus in white-
tailed prairie dogs.

Because of the lack of long-term data
or an understanding of plague and
white-tailed prairie dog dynamics, both
the petition and Conservation
Assessment conclude that long-term
monitoring over large areas is essential
to determine population effects of the
disease. On this basis, we believe the
petition, the Conservation Assessment,

and other information readily available
to us do not provide substantial
scientific information to indicate that
disease may be a threat to the viability
of the white-tailed prairie dog. We make
this finding while recognizing that the
source materials are primarily from
white-tailed prairie dog complexes
inventoried for black-footed ferret
recovery. Because the black-footed ferret
recovery work identified only those
complexes meeting black-footed ferret
prey needs (i.e., generally large in area,
and densely occupied by prairie dogs),
there is a legitimate concern that the
data may not accurately reflect prairie
dog trends at all colonies throughout the
prairie dog’s range. As noted above
however, the information regarding the
relationship of prairie dog colony size
and prairie dog behavior to plague
susceptibility is not clear.

D. The Inadequacy of Existing
Regulatory Mechanisms

The petition claims that white-tailed
prairie dogs have been negatively
affected by the lack of Federal and State
regulations, to control poisoning,
shooting, or habitat destruction. The
petition also asserts that current State
and Federal regulations do not
adequately address the potential
impacts of oil, gas, and mineral
extraction on white-tailed prairie dog
habitat (see factor A), nor do they

rovide adequate mitigation.

All BLM Field Offices whose
jurisdictions include black-footed ferret
reintroduction areas will have
stipulations related to black-footed
ferret habitat protection. While these
stipulations are not intended to address
white-tailed prairie dog conservation
per se, they serve to protect some white-
tailed prairie dog habitat because the
white-tailed prairie dog is the primary
food source available to black-footed
ferrets. All black-footed ferrets in the
wild have a designation of
“experimental, non-essential” pursuant
to section 10(j) of the Act. Experimental,
non-essential populations are treated as
proposed species for section 7
consultation purposes, which means
that consultation with the Service is
only required if the project is likely to
jeopardize the continued existence of
the species although generally federal
agencies routinely consult with the we
on species proposed for listing and 10(j)
populations.

In addition, black-footed ferret
reintroductions have occurred in only
three white-tailed prairie dog complexes
including Coyote Basin (Utah), Wolf
Creek (Colorado), and Shirley Basin
(Wyoming). All other white-tailed
prairie dog colonies occur outside of

ferret reintroduction areas and thus
would see only limited benefit from
ferret conservation measures such as
ferret survey requirements in potential
ferret habitat as defined by prairie dog
colony size.

In Colorado, the white-tailed prairie
dog range occurs within the jurisdiction
of six BLM field offices, with four of
these field offices having no stipulations
specific to white-tailed prairie dog for
oil and gas development in white-tailed
prairie dog habitat (R. Sell, BLM, pers.
comm., as cited by Seglund et al. 2004).
However, a number of general
stipulations on such development will
protect white-tailed prairie dog habitat.

In Utah, the white-tailed prairie dog
range occurs within the jurisdiction of
the BLM’s Vernal Field Office, which
includes Coyote Basin Black-footed
Ferret Reintroduction Area, which has
stipulations related to black-footed
ferret habitat protection but does not
specifically address white-tailed prairie
dog conservation (B. Zwetzig, BLM,
pers. comm., as cited by Seglund et al.
2004). The white-tailed prairie dog
range also occurs within the jurisdiction
of the Price and Moab Field Offices,
which do not have directives with
regard to white-tailed prairie dog
management. However, both of these
field offices are currently revising their
Land Use Plans and the new plans will
consider the white-tailed prairie dog in
special status species alternatives (S.
Madsen, P. Riddle, BLM, pers. comm.,
as cited by Seglund et al. 2004), which
would carry with it protections similar
to those for species protected under the
ESA.

The Montana policy regarding white-
tailed prairie dogs is related to potential
black-footed ferret reintroductions (J.
Parks, BLM, pers. comm., as cited by
Seglund et al. 2004). “Prior to surface
disturbance, prairie dog colonies and
complexes of 32 ha (80 ac) or greater in
size will be examined to determine the
absence or presence of black-footed
ferrets.” Currently Montana has only a
small amount of active white-tailed
prairie dog habitat and no overlap with
oil and gas leasing.

The BLM in Wyoming has declared
the white-tailed prairie dog a BLM
sensitive species. This designation
carries with it, through regulation,
habitat and species protections similar
to those afforded candidate species
under the Act. There are eight BLM
resource areas in Wyoming within the
range of the white-tailed prairie dog,
and all of these resource areas are
conducting some form of prairie dog
management. The Wyoming BLM is
currently revising its Resource
Management Plans (RMP) in the white-
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tailed prairie dog range. These RMP
revisions are primarily driven by a
recent emphasis on oil and gas
development activity, and are or will be
addressing white-tailed prairie dogs.
The BLM also has had nominations
submitted by several environmental
groups for the designation of prairie dog
“areas of critical environmental
concern.” A BLM Statewide,
programmatic, biological evaluation is
being prepared for white-tailed prairie
dogs, the results of which will be
incorporated into RMPs.

The Conservation Assessment
concludes that many State Field Offices
in Wyoming, Utah, Colorado, and
Montana currently do not consider the
white-tailed prairie dog in oil and gas
development unless it is associated with
black-footed ferret reintroduction
efforts. Because of this, most current
BLM plans throughout the range of the
white-tailed prairie dog do not address
white-tailed prairie dog species-specific
needs, but addresses white-tailed prairie
dog as black-footed ferret habitat. In
addition, they do not address
maintaining habitat for expansion and
shifts in occurrence outside of currently
mapped colonies and they address
impacts at a colony level rather than a
complex or landscape level. Finally,
RMPs do not address the impact of road
development and the potential for an
increase in shooting/direct take of
white-tailed prairie dog as a result of oil
and gas development. Colorado and
Wyoming allow yearlong shooting on
public lands, except for the shooting
closure on the 1,917 ha (4,737 ac)
conservation easement at Shirley Basin,
Wyoming.

The Petroleum Association of
Wyoming asserts that a number of lease
stipulations and conditions designed to
protect big game species, mountain
plover (Charadrius montanus), raptors,
black-footed ferrets, sage-grouse
(Centrocercus urophasianus), and other
threatened, endangered and candidate
species also benefit white-tailed prairie
dog (Bower, in litt. 2004). Specifically,
it noted that oil and gas surface activity
is banned on designated mountain
plover habitat from mid-April through
early July unless surveys show that no
plovers are present (Bower, in litt.
2004). Oil and gas surface activity is
banned within a 0.8 to 1.6 km (0.5 to 1.0
mi) radius of active raptor nests on
Federal lands during the raptors
breeding and young-rearing seasons
(February through July depending on
the species) (Bower, in litt. 2004).
Further, white-tailed prairie dog
complexes in excess of 81 ha (200 ac)
are off limits to oil and gas development
until black-footed ferret surveys have

been conducted and towns are cleared
(Bower, in litt. 2004). Other lease
stipulations prohibit drilling between
March 1 and June 30 to protect sage-
grouse breeding, nesting, and brood-
rearing. Finally, surface disturbances are
prohibited from November 15 and April
30 to protect wintering big game
animals. These restrictions may benefit
white-tailed prairie dog populations in
some instances, if they are co-located.

The petition asserts that unregulated
poisoning alone has reduced prairie dog
abundance in Wyoming by an estimated
75 percent since 1915 (Campbell and
Clark 1981). Although large-scale
poisoning may have occurred in the
past, toxicant control is not considered
a significant factor shaping white-tailed
prairie dog population dynamics. This
factor is discussed in more detail below
under factor E. Limited poisoning is still
permitted on private lands adjacent to
agricultural lands or to control
expanding colonies. The Conservation
Assessment recommends the use of
incentive programs to encourage land
owners to minimize the use of toxicants
to control white-tailed prairie dog
populations.

The petitioners and the Conservation
Assessment assert that recreational
shooting in April, May, and June may
have greatest population level impacts
because pregnant and lactating females
and young-of-the-year are most
vulnerable (see Factor B). Shooting has
the potential to locally reduce
population density and could slow or
preclude recovery rates of colonies
reduced by plague or other disturbances
by being an additive factor to mortality
(Seglund et al. 2004). Montana has
implemented a year-round shooting
closure on white-tailed prairie dogs, and
Utah recently implemented an April 1-
June 15 seasonal shooting closure on
public lands (Seglund et al. 2004). In
Coyote Basin, Utah, a year-round
shooting closure was established to
improve black-footed ferret habitat. In
Shirley Basin/Medicine Bow
Management Area in Wyoming,
permanent shooting closure was
implemented on a conservation
easement of 1,917 ha (4,737 ac). No
shooting closures have been adopted on
any white-tailed prairie dog habitat in
Colorado. No shooting is permitted on
National Wildlife Refuges. The
Conservation Assessment notes that if
shooting can be managed to regulate
populations and maintain them at a
threshold density, it may be a useful
management tool for prairie dog
conservation.

Current management status varies by
State. Colorado currently has no
management or conservation plan for

white-tailed prairie dogs and they are
not included on the State Species of
Concern or State threatened and
endangered list.

In January 2002, the Montana Prairie
Dog Working Group released the
“Conservation Plan for Black-tailed and
White-tailed Prairie Dogs in Montana.”
The stated goal of the plan is to
“provide for management of prairie dog
populations and habitats to ensure the
long-term viability of prairie dogs and
associated species.” Accomplishments
to date that have benefited white-tailed
prairie dogs include the reclassification
of white-tailed prairie dogs as ‘non-
game wildlife species in need of
management,” the application of a year-
round shooting closure on white-tailed
prairie dogs occupying Federal lands,
and a draft Environmental Assessment
anticipating translocation of prairie dogs
from Montana and Wyoming sites to
formerly occupied colonies. White-
tailed prairie dogs are also listed on the
Species of Concern List compiled by the
Montana Natural Heritage Program and
Montana Fish Wildlife and Parks and
used to prioritize research and
management needs among nongame
wildlife species.

In 2003, Utah Department of Wildlife
Resources added the white-tailed prairie
dog to the agency’s Sensitive Species
List. The list is intended to stimulate
development and implementation of
management actions to precluded
Federal listing of these species under
the ESA. However, at this time Utah
does not have a management or
conservation plan for the white-tailed
prairie dog.

The white-tailed prairie dog is
classified as a Species of Special
Concern by the Wyoming Game and
Fish Department. Currently, Wyoming
does not have a management or
conservation plan for the white-tailed
prairie dog but this designation does
carry certain protections with it.

In this finding we have addressed the
regulatory concerns as they relate to a
number of factors, however, given that
these issues have not been identified as
significant threats, there is no
immediate need to consider whether
efforts to regulate them are adequate.

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The petition and Conservation
Assessment recount a long history of
rodent and prairie dog poisoning
campaigns in the United States. Black-
tailed prairie dogs were the main focus
of this eradication. White-tailed prairie
dogs were impacted directly and
indirectly. In the 1970s, several
toxicants used to control prairie dog



Federal Register/Vol.

69, No. 216/ Tuesday, November 9, 2004 /Proposed Rules

64901

populations were banned. Large-scale
chemical control programs also were
phased out. Prairie dog poisoning still
occurs on private and State lands range
wide, but at a much reduced rate and
with less effective poisons and in
specialized circumstances. The
Conservation Assessment states that
poisoning is banned from BLM lands,
and 55 percent of white-tailed prairie
dog habitat is on BLM land.

Invasive weeds, especially cheatgrass
(Bromus tectorum), are identified by the
petitioners as reducing forage quality for
white-tailed prairie dogs. Cheatgrass
out-competes other native, plants and
provides limited seasonal forage for
white-tailed prairie dogs (Knapp 1996).
Furthermore, cheatgrass alters fire
regimes, fostering an environment in
which frequent fires further proliferate
and maintain cheatgrass (Young and
Allen 1997, Hull 1965, as cited in
Center for Native Ecosystems 2002).
Cheatgrass establishment depends on
the level of disturbance in a plant
community. Consequently, overgrazing
of an area, dirt roads, activities that are
associated with natural resource
extraction and off-highway vehicle use
can disturb a landscape and introduce
invasive noxious weeds.

Drought is another factor mentioned
by the petition that may negatively
impact white-tailed prairie dogs. White-
tailed prairie dogs exist in arid
landscapes. During very dry years,
vegetation is less abundant for prairie
dogs. Prairie dogs obtain most of their
water requirements through vegetation,
and may become water-stressed if
sufficient succulent vegetation is
unavailable (Stockard 1929, Seglund et
al. 2004). Furthermore, less abundant
resources result in lower overall body
mass (Beck 1994). Beck (1994)
conducted research on comparing

white-tailed prairie dog use of watered
and unwatered plots. Beck (1994) found
that the watered plots were the higher
quality habitats and consequently
promoted higher weaning success for
both adult and yearling females. Since
prairie dogs have evolved with
occurrences of drought, they have
developed means of dealing with the
shortage of resources such as a lower
litter size or earlier initiation of
hibernation to conserve energy.
However, prolonged drought could
lower overall body condition for white-
tailed prairie dogs potentially affecting
over-winter survival rates. In addition,
drought may further exacerbate the
impacts of other factors, such as non-
native sylvatic plague.

Both the petition and the
Conservation Assessment identify
climate change, environmental
stochastic events, and other human
disturbances as other possible impacts,
but little additional information or
analysis is provided (Center for Native
Ecosystems 2002, Seglund et al. 2004).

Based on the current information, it
does not appear that there is substantial
scientific information to indicate that
natural and manmade factors threaten
the continued existence of the white-
tailed prairie dogs throughout a large
portion of their range.

Finding

We have reviewed the petition, the
Conservation Assessment, and other
information available in our files. Based
on our review of this information, we
find there is not substantial scientific or
commercial information to indicate that
listing the white-tailed prairie dog may
be warranted at this time. Both the
petition and the Conservation
Assessment note that plague is the most
important factor effecting white-tailed
prairie dog population dynamics and

the long-term viability of the species.
However, the lack of long-term data or
a detailed understanding of plague and
white-tailed prairie dog dynamics
indicate that substantial information is
not available to determine that plague is
a threat which may warrant the listing
of this species. Plague (which occurs
across the entire range of the species)
and the conditions under which white-
tailed prairie dogs are affected, both
epizootically and enzootically,
population responses to plague, and
ensuing long-term population viability,
require further evaluation. Likewise, the
impacts of present and threatened
destruction, modification, or
curtailment of habitat are inadequately
known to constitute substantial
information that listing may be
warranted.

Although we will not be commencing
a status review in response to this
petition, we continue to monitor the
species’ population status and trends,
potential threats to the species, and
ongoing management measures that may
be important with regard to the
conservation of the white-tailed prairie
dog throughout its range.

References Cited

A complete list of our references cited
herein is available upon request from
the Utah field office (see ADDRESSES).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: November 2, 2004.

Marshall P. Jones, Jr.,

Acting Director, U.S. Fish and Wildlife
Service.

[FR Doc. 04—24878 Filed 11-8—-04; 8:45 am)]
BILLING CODE 4310-55-P
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ADVISORY COUNCIL ON HISTORIC
PRESERVATION

Notice of Meeting

AGENCY: Advisory Council on Historic
Preservation.

ACTION: Notice of meeting.

SUMMARY: Notice is hereby given that
the Advisory Council on Historic
Preservation (ACHP) will meet on
Thursday, November 18, 2004. The
meeting will be held in the Dome Room
of the Rotunda on The Lawn at the
University of Virginia, Charlottesville,
Virginia, beginning at 1 p.m.

The ACHP was established by the
National Historic Preservation Act of
1966 (16 U.S.C. 470 et seq.) to advise the
President and the Congress on matters
relating to historic preservation and to
comment upon Federal, federally
assisted, and federally licensed
undertakings having an effect upon
properties listed in or eligible for
inclusion in the National Register of
Historic Places. The ACHP’s members
are the Architect of the Capitol; the
Secretaries of the Interior, Agriculture,
Defense, and Transportation; the
Administrators of the Environmental
Protection Agency and General Services
Administration; the Chairman of the
National Trust for Historic Preservation;
the President of the National Conference
of State Historic Preservation Officers; a
Governor; a Mayor; a Native Hawaiian;
and eight non-Federal members
appointed by the President.

The agenda for the meeting includes
the following:

I. Chairman’s Welcome.

II. Preserve America Community
Recognition and Chairman’s Awards
Presentation.

III. Preserve America Program
Development.

IV. Report of the Executive
Committee.

A. ACHP FY 2006 Budget Request.

V. Report of the Preservation
Initiatives Committee.

A. Heritage Tourism Initiatives.

B. National Heritage Areas Policy
Legislation.

VI. Report of the Federal Agency
Programs Committee.

A. Interstate Highway System
Exemption.

B. Navy/Air Force Wherry Capehart
Housing Program Comment.

C. Review of Federal Agency Section
3 Reports.

D. Review of Nationwide
Programmatic Agreements.

VII. Report of the Communications,
Education, and Outreach Committee.

A. 2005 Preserve America Presidential
Awards Program.

VIIIL. Report of the Department of
Defense Task force.

A. Department of Defense Historic
Properties Policy.

IX. Report of the Archeology Task
Force.

X. Chairman’s Report.

A. ACHP Alumni Foundation.

B. Legislative Issues.

1. ACHP Reauthorization Legislation.

2. Surface Transportation
Reauthorization Legislation.

3. Department of Veterans Affairs
“CARES” Legislation.

C. Native American Advisory Group.

D. ACHP—National Trust Award to
NPS—Alliance of Heritage Areas.

XI. Executive Director’s Report.

XII. New Business.

XIII. Adjourn.

Note: The meetings of the ACHP are open
to the public. If you need special
accommodations due to a disability, please
contact the Advisory Council on Historic
Preservation, 1100 Pennsylvania Avenue,
NW., Room 809, Washington, DC, 202—-606—
8503, at least seven (7) days prior to the
meeting.

FOR FURTHER INFORMATION CONTACT:
Additional information concerning the
meeting is available from the Executive
Director, Advisory Council on Historic
Preservation, 1100 Pennsylvania
Avenue, NW., #809, Washington, DC
20004.

Dated: November 4, 2004.
John M. Fowler,
Executive Director.
[FR Doc. 04—24946 Filed 11-8—-04; 8:45 am]
BILLING CODE 4310-10-M

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 04—038N]

National Advisory Committee on Meat
and Poultry Inspection

AGENCY: Food Safety and Inspection
Service (FSIS), USDA.

ACTION: Notice of public meeting.

SUMMARY: This notice announces that
the National Advisory Committee on
Meat and Poultry Inspection (NACMPI)
will hold a public meeting on November
16-17, 2004, to review and discuss the
following issues: (1) The Food Safety
and Inspection Service (FSIS) Technical
Service Center (TSC): How is the TSC
doing in fulfilling its mission to provide
technical guidance to industry? How
can it improve in providing such
guidance? What has it done well? (2)
How can FSIS efficiently share
information through outreach and
training of our constituent groups? FSIS
is dedicated to effective and targeted
outreach and training. How can the
Agency improve its outreach to external
groups, plants, states and constituents?
and, (3) Developing a data depository to
help FSIS anticipate food borne hazards:
How can FSIS facilitate Agency
acquisition of microbiological testing
data from industry, academia and other
constituent groups? Three
subcommittees will also meet on
November 16, 2004, to work on the
issues discussed during the full
committee session.

DATES: The full Committee will hold a
public meeting on Tuesday, November
16 and Wednesday, November 17, 2004,
from 8:30 a.m. to 2:30 p.m.
Subcommittees will hold open meetings
on Tuesday, November 16, 2004, from 3
p.m. to 6 p.m.

ADDRESSES: All Committee meetings
will take place at the Hilton Alexandria
Old Town Hotel, 1767 King Street,
Alexandria, VA 22314. A meeting
agenda is available on the Internet at
http://www.fsis.usda.gov/OPPDE/
NACMPI FSIS welcomes comments on
the topics to be discussed at the public
meeting. Comments may be submitted
by mail, including floppy disks or CD-
ROM’s, or by hand delivery to: Docket
Clerk, U.S. Department of Agriculture,
Food Safety and Inspection Service, 300
12th Street, SW., Room 102 Cotton
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Annex, Washington, DC 20250.
Comments may also be sent by facsimile
to (202) 205—0381. All submissions
received must include the Agency name
and docket number 04—-038N.

All comments submitted in response
to this notice, as well as research and
background information used by FSIS in
developing this document, will be
available for public inspection in the
FSIS Docket Room at the address listed
above between 8:30 a.m. and 4:30 p.m.,
Monday through Friday. The comments
also will be posted on the Agency’s Web
site at http://www.fsis.usda.gov/
regulations/2004_Notices_Index/.

FOR FURTHER INFORMATION CONTACT:
Robert Tynan for technical information
at (202) 690-6520 or e-mail
robert.tynan@fsis.usda.gov and Sonya L.
West for meeting information at (202)
690-1079, fax (202) 690-6519, or e-mail
sonya.west@fsis.usda.gov. Persons
requiring a sign language interpreter or
other special accommodations should
notify Ms. West no later than November
12, 2004, at the above numbers or by e-
mail.

SUPPLEMENTARY INFORMATION:

Background

On April 15, 2003, the Secretary of
Agriculture renewed the charter for the
NACMPI. The Committee provides
advice and recommendations to the
Secretary of Agriculture pertaining to
the Federal and State meat and poultry
inspection programs, pursuant to
sections 7(c), 24, 205, 301(a)(3),
301(a)(4), and 301(c) of the Federal Meat
Inspection Act (21 U.S.C. 607(c), 624,
645, 661(a)(3), 661(a)(4), and 661(c)) and
sections 5(a)(3), 5(a)(4), 5(c), 8(b), and
11(e) of the Poultry Products Inspection
Act (21 U.S.C. 454(a)(3), 454(a)(4),
454(c), 457(b), and 460(e)).

The Administrator of FSIS is the
chairperson of the Committee.
Membership of the Committee is drawn
from representatives of consumer
groups, producers, processors and
marketers from the meat and poultry
industry, state government officials and
academia. The current members of the
NACMPI are: Ms. Deanna Baldwin,
Maryland Department of Agriculture;
Dr. Gladys Bayse, Spelman College; Dr.
David Carpenter, Southern Illinois
University; Dr. James Denton,
University of Arkansas; Mr. Darin
Detwiler, Lake Washington School
District; Dr. Kevin Elfering, Minnesota
Department of Agriculture; Ms. Sandra
Eskin, American Association of Retired
Persons; Mr. Michael Govro, Oregon
Department of Agriculture; Dr. Joseph
Harris, Southwest Meat Association; Dr.
Jill Hollingsworth, Food Marketing

Institute; Dr. Alice Johnson, National
Turkey Federation; Mr. Michael
Kowalcyk, Safe Tables Our Priority; Dr.
Irene Leech, Virginia Citizens Consumer
Council; Mr. Charles Link, Cargill Meat
Solutions; Dr. Catherine Logue, North
Dakota State University; and Mr. Mark
Schad, Schad Meats.

The Committee has three
subcommittees to deliberate on specific
issues and make recommendations to
the Committee.

All interested parties are welcome to
attend the meetings and to submit
written comments and suggestions
concerning Committee issues. The
comments and the official transcript of
the meeting, when they become
available, will be kept in the FSIS
Docket Room at the address provided
above. All comments received in
response to this notice will be
considered part of the public record and
will be available for viewing in the FSIS
Docket Room between 8:30 a.m. and
4:30 p.m., Monday through Friday.

Members of the public will be
required to register before entering the
meeting.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities, are aware of this notice,
FSIS will announce it on-line through
the FSIS Web page located at http://
www.fsis.usda.gov.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls and other
types of information that could affect or
would be of interest to our constituents
and stakeholders. The update is
communicated via Listserv, a free e-mail
subscription service consisting of
industry, trade, farm and consumer
interest groups, allied health
professionals, scientific professionals,
and other individuals who have
requested to be included. The update
also is available on the FSIS Web page.
Through Listserv and the Web page,
FSIS is able to provide information to a
much broader, more diverse audience.

Done in Washington, DC on November 3,
2004.

Richard Van Blargan,
Acting Administrator.
[FR Doc. 04—24882 Filed 11-8—04; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-822]

Certain Helical Spring Lock Washers
from the People’s Republic of China;
Preliminary Results of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Preliminary Results of
Antidumping Duty Administrative
Review.

SUMMARY: In response to a request by
Shakeproof Assembly Components
Division of Illinois Tool Works, Inc.
(Shakeproof), a domestic interested
party, the Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on certain
helical spring lock washers from the
People’s Republic of China. The period
of review (POR) is October 1, 2002,
through September 30, 2003. We
preliminarily find that the cash deposit
rate for this review is de minimis. Upon
completion of this review, the
Department will instruct CBP to assess
antidumping duties on all appropriate
entries of subject merchandise that was
exported by Hangzhou Spring Washer
Co., Ltd. (also known as Zhejiang
Wanxin Group, Ltd.) (collectively,
Hangzhou), and entered during the POR.
Interested parties are invited to
comment on these preliminary results.
EFFECTIVE DATE: November 9, 2004.

FOR FURTHER INFORMATION CONTACT:
Marin Weaver, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, DC 20230; telephone (202)
482-2336.

SUPPLEMENTARY INFORMATION:

Background

On October 19, 1993, the Department
published the antidumping duty order
on certain helical spring lock washers
(HSLWs) from the People’s Republic of
China (PRC) (58 FR 53914), as amended
on November 23, 1993 (58 FR 61859).
On October 1, 2003, the Department
published a notice of opportunity to
request an administrative review of this
order (68 FR 56618). On October 20,
2003, in accordance with 19 CFR
351.213(b)(1), Shakeproof requested that
the Department conduct an
administrative review of Hangzhou, a
producer/exporter of HSLWs from the
PRC.
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The Department published a notice of
initiation of this administrative review
on November 28, 2003 (68 FR 66799).
On June 25, 2004, the Department
extended the due date for the
preliminary results of this review to
November 1, 2004. See Certain Helical
Spring Lock Washers from the People’s
Republic of China: Notice of Extension
of Time Limit of Preliminary Results of
Antidumping Administrative Review, 69
FR 35583 (June 25, 2004). Hangzhou
submitted timely responses to all of the
Department’s requests for information in
this review.

Scope of the Order

The products covered by the order are
HSLWs of carbon steel, of carbon alloy
steel, or of stainless steel, heat—treated
or non-heat-treated, plated or non—
plated, with ends that are off-line.
HSLWs are designed to: (1) function as
a spring to compensate for developed
looseness between the component parts
of a fastened assembly; (2) distribute the
load over a larger area for screws or
bolts; and (3) provide a hardened
bearing surface. The scope does not
include internal or external tooth
washers, nor does it include spring lock
washers made of other metals, such as
copper.

HSLWs subject to the order are
currently classifiable under subheading
7318.21.0030 of the Harmonized Tariff
Schedule of the United States (HTSUS).
Although the HTSUS subheading is
provided for convenience and customs
purposes, the written description of the
scope of this proceeding is dispositive.

Separate Rates Determination

The Department has treated the PRC
as a non—-market-economy (NME)
country in all past antidumping duty
investigations and administrative
reviews. See, e.g., Final Determination
of Sales at Less Than Fair Value:
Tetrahydrofurfuryl Alcohol From the
People’s Republic of China, 69 FR 34130
(June 18, 2004). A designation as an
NME country remains in effect until it
is revoked by the Department. See
section 771(18)(C)(i) of the Tariff Act of
1930, as amended (the Act).

It is the Department’s standard policy
to assign all exporters of subject
merchandise subject to review in a NME
country a single rate unless an exporter
can demonstrate an absence of
government control, both in law and in
fact, with respect to exports. To
establish whether an exporter is
sufficiently independent of government
control to be entitled to a separate rate,
the Department analyzes the exporter in
light of the criteria established in the
Final Determination of Sales at Less

Than Fair Value: Sparklers from the
People’s Republic of China, 56 FR 20588
(May 6, 1991) (Sparklers), as amplified
in Final Determination of Sales at Less
Than Fair Value: Silicon Carbide from
the People’s Republic of China, 59 FR
22585 (May 2, 1994) (Silicon Carbide).
Under this test, exporters in NME
countries are entitled to separate,
company—specific margins when they
can demonstrate an absence of
government control over exports, both
in law (de jure) and in fact (de facto).
Evidence supporting, though not
requiring, a finding of de jure absence
of government control over export
activities includes: (1) an absence of
restrictive stipulations associated with
the individual exporter’s business and
export licenses; (2) any legislative
enactments decentralizing control of
companies; and (3) any other formal
measures by the government
decentralizing control of companies. De
facto absence of government control
over exports is based on four factors: (1)
whether each exporter sets its own
export prices independently of the
government and without the approval of
a government authority; (2) whether
each exporter retains the proceeds from
its sales and makes independent
decisions regarding the disposition of
profits or the financing of losses; (3)
whether each exporter has the authority
to negotiate and sign contracts and other
agreements; and (4) whether each
exporter has autonomy from the
government regarding the selection of
management. (See Silicon Carbide, 59
FR at 22587, and Sparklers, 56 FR at
20589.)

In May 1999 Hangzhou was sold at
auction to five individuals and became
a limited liability company. Hangzhou
has placed on the record documents to
demonstrate the absence of de jure
control including its list of
shareholders, business license, and the
Company Law. Other than limiting
Hangzhou to activities referenced in the
business license, we found no restrictive
stipulations associated with the license.
In addition, in previous cases the
Department has analyzed the Company
Law and found that it establishes an
absence of de jure control. See, e.g.,
Notice of Final Determination of Sales
at Less Than Fair Value: Certain
Partial-Extension Steel Drawer Slides
with Rollers from the People’s Republic
of China, 60 FR 54472, 54474 (October
24, 1995). We have no information in
this segment of the proceeding which
would cause us to reconsider this
determination. Therefore, based on the
foregoing, we have preliminarily found

an absence of de jure control for
Hangzhou.

With regards to de facto control,
Hangzhou reported the following: (1) it
sets prices to the United States through
negotiations with customers and these
prices are not subject to review by any
government organization; (2) it does not
coordinate with other exporters or
producers to set the price or determine
to which market companies sell subject
merchandise; (3) the Chamber of
Commerce does not coordinate the
export activities of Hangzhou; (4)
Hangzhou’s general manager has the
authority to contractually bind the
company to sell subject merchandise;
(5) the board of directors has appointed
the general manager; (6) there is no
restriction on its use of export revenues;
(7) Hangzhou’s management decides
how to dispose of the profits and
Hangzhou has never had a loss.
Additionally, Hangzhou’s questionnaire
responses do not suggest that pricing is
coordinated among exporters.
Furthermore, our analysis of
Hangzhou’s questionnaire responses
reveals no other information indicating
governmental control of export
activities. Therefore, based on the
information provided, we preliminarily
determine that there is an absence of de
facto government control over
Hangzhou’s export functions.

In the instant administrative review,
we find an absence of government
control, both in law and in fact, with
respect to Hangzhou’s export activities
according to the criteria identified in
Sparklers and an absence of government
control with respect to the additional
criteria identified in Silicon Carbide.
Therefore, we have assigned Hangzhou
a separate rate.

Export Price

Because Hangzhou sold the subject
merchandise to unaffiliated purchasers
in the United States prior to importation
into the United States (or to unaffiliated
resellers outside the United States with
knowledge that the merchandise was
destined for the United States) and use
of a constructed—export-price
methodology is not otherwise indicated,
we have used export price in
accordance with section 772(a) of the
Act.

We calculated export price based on
the FOB price to unaffiliated
purchasers. From this price, we
deducted amounts for foreign inland
freight and brokerage and handling
pursuant to section 772(c)(2)(A) of the
Act. We valued these deductions using
surrogate values. We selected India as
the primary surrogate country for the
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reasons explained in the “Normal
Value” section of this notice.

Normal Value

Section 773(c)(1) of the Act provides
that, in the case of an NME, the
Department shall determine normal
value (NV) using a factors—of-
production methodology if the
merchandise is exported from an NME
and the information does not permit the
calculation of NV using home-market
prices, third—country prices, or
constructed value under section 773(a)
of the Act. Because information on the
record does not permit the calculation
of NV using home-market prices, third—
country prices, or constructed value and
no party has argued otherwise, we
calculated NV based on factors of
production in accordance with sections
773(c)(3) and (4) of the Act and 19 CFR
351.408(c).

Because we are using surrogate
country factors—of-production prices to
determine NV, section 773(c)(4) of the
Act requires that the Department use
values from a market—economy
(surrogate) country that is at a level of
economic development comparable to
that of the PRC and is a significant
producer of comparable merchandise.
We have determined that India,
Indonesia, Sri Lanka, the Philippines,
Morocco, and Egypt are market—
economy countries at a comparable
level of economic development to that
of the PRC. (For a further discussion of
our surrogate selection, see the July 15,
2004, memorandum entitled Request for
a List of Surrogate Countries which is
available in the Department’s Central
Records Unit, room B099, of the main
Commerce building (CRU)). In addition,
we have found that India is a significant
producer of comparable merchandise,
i.e., fasteners. See Memorandum to File
from Paul Stolz, dated November 1,
2004, which is on file in the CRU. As
in the investigation and the nine
previous reviews of this order, we have
chosen India as the primary surrogate
country. Thus, we have used Indian
prices to value the factors of production.

We selected, where possible, publicly
available values from India which were
average non—export values,
representative of a range of prices
within the POR or most
contemporaneous with the POR,
product—specific, and tax—exclusive.
Also, where we have relied upon import
values, we have excluded imports from
South Korea, Thailand, and Indonesia.
The Department has found that these
countries maintain broadly available,
non—industry-specific export subsidies
and that the existence of these subsidies
provides sufficient reason to believe or

suspect that export prices from these
countries are distorted. See Final
Determination of Sales at Less Than
Fair Value: Certain Automotive
Replacement Glass Windshields From
the People’s Republic of China, 67 FR
6482 (February 12, 2002), and
accompanying Issues and Decision
Memorandum. Our practice of
excluding subsidized prices has been
upheld in China National Machinery
Import and Export Corporation v.
United States and the Timken
Company, 293 F. Supp. 2d 1334 (CIT
2003).

Steel Value

During the POR, Hangzhou imported
a portion of its steel input (carbon steel
wire rod (CSWR)) from market
economies and paid for this input in a
market—economy currency. In the 2001-
2002 administrative review, we
disregarded certain steel import prices
reported by Hangzhou because there
was “‘reason to believe or suspect” the
steel benefitted from subsidies and have
continued to do so in this review. For
further discussion of this issue, see
Memorandum to the File, Hang Zhou
Spring Washer Plant, also known as
Zhejiang Wanxin Group Co., Ltd.,
Calculation Memorandum at 4
(November 1, 2004). Pursuant to 19 CFR
351.408(c)(1) we have used Hangzhou’s
average purchase price for CSWR
imported from a market—economy
country during the POR to value CSWR
in calculating Hangzhou’s normal value.

Material Inputs

We calculated a surrogate value for
steel scrap using the value of imports of
steel scrap into India based on
information from the Monthly Statistics
of the Foreign Trade of India - Imports
(MSFTI). In computing this value, we
have taken into account that we have
made final affirmative countervailing
duty determinations on steel products
from numerous countries. Therefore, we
have not included values for imports of
steel scrap into India from Belgium,
Canada, France, Germany, and the
United Kingdom (as well as South
Korea, Thailand and Indonesia).

The remaining inputs are addressed
below:

¢ To value hydrochloric acid used in

the production of HSLWs, we used
per—kilogram import values
obtained from Chemical Weekly.
We adjusted this value to account
for freight costs incurred between
the supplier and Hangzhou.

¢ To value all other the chemicals

used in the production of HSLWs,
we used per—kilogram import
values obtained from the MSFTL

We also adjusted these values to
account for freight costs incurred
between the supplier and
Hangzhou.

¢ To value plating, we used a March
14, 2003, price quote supplied by
Shakeproof in the 2001-2002
administrative review. We adjusted
the value to reflect inflation using
the wholesale price index (WPI)
published by the International
Monetary Fund (IMF).

¢ To value coal, we used a per—
kilogram value obtained from the
MSFTI. We also made adjustments
to account for freight costs incurred
between the supplier and
Hangzhou.

¢ To value electricity, we used the
1999/2000 electricity price data
from the 2001-2002 Annual Report
on the Working of State Electricity
Boards and Electricity Departments
published by the Planning
Commission (Power and Energy
Division) Government of India May,
2002. We adjusted the value to
reflect inflation using the electricity
sector—specific inflation index
published in the Reserve Bank of
India (RBI) Bulletin.

e To value water, we used the Second
Water Utilities Data Book for the
Asian and Pacific Region published
by the Asian Development Bank in
1997. We adjusted the value to
reflect inflation using the WPI
published by the RBI.

e For labor, we used the regression—
based wage rate for the PRC in
“Expected Wages of Selected NME
Countries,” located on the Internet
at http://ia.ita.doc.gov/wages/
index.html.

e For factory overhead, selling,
general, and administrative
expenses (SG&A), and profit values,
we used information from the
January 1997 RBI Bulletin report
entitled “Combined Income, Value
of Production, Expenditure and
Appropriation Accounts, Industry
Group-Wise, 1990 - 91 to 1992 - 93
(contd.).” From this information,
we were able to determine factory
overhead as a percentage of the total
raw materials, labor and energy
(ML&E) costs, SG&A as a percentage
of ML&E plus overhead (i.e., cost of
manufacture), and the profit rate as
a percentage of the cost of
manufacture plus SG&A.

e For packing materials, we used the
per—kilogram values obtained from
the MSFTI. Where necessary, we
adjusted these values to reflect
inflation using the WPI published
by the RBIL. We also made
adjustments to account for freight
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costs incurred between the PRC
supplier and Hangzhou.

e To value foreign brokerage and
handling, we used information
reported in the Final Determination
of Sales at Less Than Fair Value;
Certain Hot-Rolled Carbon Steel
Flat Products from India, 67 FR
50406 (October 3, 2001). We
adjusted this value to reflect
inflation using the WPI published

by the RBIL

e To value truck freight, we used the
freight rates published in the Great
Indian Bazaar at http://
www.infobanc.com/logtruck.htm.
We obtained distances between
cities from the following website:
http://www.mapsofindia.com. We
deflated this value using the WPI
published by the RBI.

For a complete description of the

factor values we used, see

“Memorandum to File: Factor Values
Used for the Preliminary Results of the
2002-2003 Administrative Review,”
dated November 1, 2004 (Factors
Memorandum), a public version of
which is available in the Public File of
the CRU.

Preliminary Results of Review

We preliminarily determine that the
following dumping margin exists:

Manufacturer/exporter

Time Period

Margin (percent)

Hang Zhou Spring Washer Co. Ltd./Zhejiang Wanxin Group, Ltd. .........cccceeee

10/1/02-9/30/03

0.00

We will disclose the calculations used
in our analysis to parties to this
proceeding within five days of the
publication date of this notice. See 19
CFR 351.224(b). Interested parties are
invited to comment on the preliminary
results. Interested parties may submit
case briefs within 30 days of the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed no later than 37
days after the date of publication of this
notice. Parties who submit arguments
are requested to submit with each
argument a statement of the issue, a
brief summary of the argument, and a
table of authorities.

Further, we would appreciate it if
parties submitting written comments
would provide an additional copy of the
public version of any such comments on
a diskette. Any interested party may
request a hearing within 30 days of
publication of this notice. See 19 CFR
351.310(c). If requested, a hearing will
be held 44 days after the publication of
this notice or the first workday
thereafter. The Department will publish
a notice of the final results of this
administrative review, which will
include the results of its analysis of
issues raised in any written comments
or hearing, within 120 days from
publication of this notice.

Assessment

Pursuant to 19 CFR 351.212(b), the
Department calculated an assessment
rate for each importer of subject
merchandise. Upon completion of this
review, the Department will instruct
CBP to assess antidumping duties on all
appropriate entries of subject
merchandise. We have calculated each
importer’s duty—assessment rate based
on the ratio of the total amount of
antidumping duties calculated for the
examined sales to the total quantity of
sales examined. Where the assessment
rate is above de minimis, the importer—

specific rate will be assessed uniformly
on all entries made during the POR.

Cash Deposit Requirements

The following cash deposit rates will
be effective upon publication of the
final results for all shipments of HSLWs
from the PRC entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
for by section 751(a)(1) of the Act: (1) for
Hangzhou, which has a separate rate,
the cash deposit rate will be the
company—specific rate established in
the final results of review; (2) for all
other PRC exporters, the cash deposit
rate will be the PRC rate, 128.63
percent, which is the “All Other PRC
Manufacturers, Producers and
Exporters” rate from the Final
Determination of Sales at Less Than
Fair Value: Certain Helical Spring Lock
Washers from the People’s Republic of
China, 58 FR 48833 (September 20,
1993); and (3) for non—PRC exporters of
subject merchandise from the PRC, the
cash deposit rate will be the rate
applicable to the PRC supplier of that
exporter. These deposit rates, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f) to file a certificate regarding
the reimbursement of antidumping
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This determination is issued and
published in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: November 1, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. 04—24952 Filed 11-8—04; 8:45 am)]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE
International Trade Administration
Export Trade Certificate of Review

ACTION: Notice of issuance of an
amended export trade certificate of
review, application no. 85-10A018.

SUMMARY: The U.S. Department of
Commerce has issued an amended
Export Trade Certificate of Review to
the U.S. Shippers Association (“USSA”)
on October 27, 2004. The original
Export Trade Certificate of Review No.
85-00018 was issued to USSA on June
3, 1986, and announced in the Federal
Register on June 9, 1986, (51 FR 20873).
The previous amendment (No. 85—
9A018) was issued to USSA on July 2,
2001, and announced in the Federal
Register July 9, 2001, (66 FR 35773).
FOR FURTHER INFORMATION CONTACT:
Jeffrey Anspacher, Director, Export
Trading Company Affairs, International
Trade Administration, by telephone at
(202) 482-5131 (this is not a toll-free
number) or e-mail at oetca@ita.doc.gov.
SUPPLEMENTARY INFORMATION: Title III of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. The
regulations implementing Title III are
found at 15 CFR part 325 (2004).

Export Trading Company Affairs is
issuing this notice pursuant to 15 CFR
325.6(b), which requires the Department
of Commerce to publish a summary of
the certification in the Federal Register.
Under Section 305(a) of the Act and 15
CFR 325.11(a), any person aggrieved by
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the Secretary’s determination may,
within 30 days of the date of this notice,
bring an action in any appropriate
district court of the United States to set
aside the determination on the ground
that the determination is erroneous.

Description of Amended Certificate

USSA’s Export Trade Certificate of
Review has been amended to:

1. Add each of the following
companies as a new ‘“‘Member” of the
Certificate within the meaning of
section 325.2(1) of the Regulations (15
CFR 325.2(1) (2004)): Bayer
CropScience, Research Triangle Park,
North Carolina (Controlling Entity:
Bayer Corporation, Bayer CropScience
AG, D-40789 Monheim am Rhein,
Germany); ConocoPhillips, Borger,
Texas; and Solvay Chemicals, Inc.,
Houston, Texas (Controlling Entity:
Solvay America, Inc., Houston, Texas).

2. Change the listing of the following
Members of the Certificate to reflect
corporate organizational changes:
“Aventis Crop Science, USA LP” to read
“Bayer CropScience” (Aventis Crop
Science was acquired by Bayer
Corporation); “Phillips Petroleum
Company” to read as ‘“ConocoPhillips”
(Phillips Petroleum Company merged
with Conoco, Inc.); and “Solvay
Minerals, Inc.,” to read as “Solvay
Chemicals, Inc.” (Solvay Minerals, Inc.,
combined with Solvay Interox, and
Solvay Performance Chemicals to form
Solvay Chemicals, Inc.).

3. Delete the following companies as
Members of the Certificate: Aventis
Crop Science, USA LP, Research
Triangle Park, North Carolina
(Controlling Entity: Aventis Crop
Science Holding SA, 69009 Lyon,
France); Phillips Petroleum Company,
Bartlesville, Oklahoma; and Solvay
Minerals, Inc., Houston, Texas
(Controlling Entity: Solvay S.A.,
Brussels, Belgium).

The effective date of the amended
certificate is May 4, 2004. A copy of the
amended certificate will be kept in the
International Trade Administration’s
Freedom of Information Records
Inspection Facility, Room 4001, U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW.,
Washington, DC 20230.

Dated: November 3, 2004.
Jeffrey Anspacher,
Director, Export Trading Company Affairs.
[FR Doc. 04-24881 Filed 11-8-04; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Advanced Technology Program
Advisory Committee

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of partially closed
meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, 5 U.S.C. app.
2, notice is hereby given that the
Advanced Technology Program
Advisory Committee, National Institute
of Standards and Technology (NIST),
will meet Tuesday, November 30, 2004
from 8:30 a.m. to 3 p.m. The Advanced
Technology Program Advisory
Committee is composed of nine
members appointed by the Director of
NIST; who are eminent in such fields as
business, research, new product
development, engineering, education,
and management consulting. The
purpose of this meeting is to review and
make recommendations regarding
general policy for the Advanced
Technology Program (ATP), its
organization, its budget, and its
programs within the framework of
applicable national policies as set forth
by the President and the Congress. The
agenda will include an ATP and
competition update, ATP/Offsite
Comments, Funding Gaps: A
Perspective from Partners and an open
discussion. A discussion scheduled to
begin at 1 p.m. and to end at 3 p.m. on
November 30, 2004, on ATP budget
issues will be closed. Agenda may
change to accommodate Committee
business. All visitors to the National
Institute of Standards and Technology
site will have to pre-register to be
admitted. Please submit your name,
time of arrival, e-mail address and
phone number to Carolyn Peters no later
than Tuesday, November 23, 2004, and
she will provide you with instructions
for admittance. Ms. Peters’s e-mail
address is carolyn.peters@nist.gov and
her phone number is (301) 975-5607.
DATES: The meeting will convene
Tuesday, November 30, 2004, at 8 a.m.
and will adjourn at 3 p.m. on Tuesday,
November 30, 2004.

ADDRESSES: The meeting will be held at
the National Institute of Standards and
Technology, Administration Building,
Lecture Room B, Gaithersburg,
Maryland 20899. Please note admittance
instructions under SUMMARY paragraph.
FOR FURTHER INFORMATION CONTACT:
Carolyn J. Peters, National Institute of

Standards and Technology,
Gaithersburg, Maryland 20899-1000,
telephone number (301) 975-5607.
SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on
December 24, 2003, that portions of the
meeting of the Advanced Technology
Program Advisory Committee which
involve discussion of proposed funding
of the Advanced Technology Program
may be closed in accordance with 5
U.S.C. 552b(c)(9)(B), because that
portion will divulge matters the
premature disclosure of which would be
likely to significantly frustrate
implementation of proposed agency
actions.

Dated: November 4, 2004.
Hratch G. Semerjian,
Acting Director.
[FR Doc. 04—24942 Filed 11-8—04; 8:45 am]|
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket Number: 040910260-4260-01]

Solicitation of Letters of Interest to
Form Participating Research Teams at
the NIST Center for Neutron Research

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice.

SUMMARY: The National Institute of
Standards and Technology (NIST)
Center for Neutron Research (NCNR)
announces its intent to form
partnerships, called “Participating
Research Teams” (PRT’s), to develop
and apply advanced cold and thermal
neutron beam measurement capabilities
at the NCNR to assist crucial and timely
U.S. R&D directed toward the
production of next-generation fuel cells,
hydrogen storage systems, and related
materials and components. The NCNR/
NIST is therefore soliciting letters of
interest in forming PRT’s, which will be
open to one or more U.S. companies,
universities, or government agencies.
Participation by the NCNR/NIST is
permissible if desired by the PRT and
the NCNR/NIST.

DATES: Letters of interest will be
received on an ongoing basis until
further notice.

ADDRESSES: Interested parties should
send letters to Dr. Patrick D. Gallagher,
Director, NIST Center for Neutron
Research, 100 Bureau Drive,
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Gaithersburg, MD 20899-8560, or via e-
mail to Patrick.Gallagher@nist.gov.

SUPPLEMENTARY INFORMATION: The NIST
Center for Neutron Research (NCNR),
which is located at the National
Institute of Standards and Technology
in Gaithersburg, MD, intends to form
partnerships, called “Participating
Research Teams” (PRT’s), to develop
and apply advanced cold and thermal
neutron beam measurement capabilities
at the NCNR to assist crucial and timely
U.S. R&D directed toward the
production of next-generation fuel cells,
hydrogen storage systems, and related
materials and components. The
partnership agreements will be based
upon the statutory technology transfer
authorities available to NIST, including
the Federal Technology Transfer Act.
Under these partnerships, new or
existing NCNR neutron-imaging and
neutron-scattering instrumentation,
which are uniquely sensitive to the
transport, behavior, and nanoscale
properties of hydrogen and hydrogenous
materials, would be developed or
upgraded and modified to permit the
study of critical materials and devices
under conditions that are directly
relevant to their use and performance in
technological applications.

Organizations participating in a PRT
would share the costs of developing and
constructing neutron instrumentation
and their subsequent operation. In
return, PRT members would share
access to a portion of the total time
available on the capabilities developed
under the partnership. At the same time,
at least 25% of the total time would be
made available to non-PRT U.S.
organizations on a competitive, merit-
based basis.

The modes of PRT access could be
tailored for either individual or joint
research, and the subsequent data
would be made available to the U.S.
science and technology community
through open publication in archived
and peer-reviewed journals, or in
publicly available reports. Proprietary
research would require separate
approval and the payment of suitable
charges by the partnership organizations
to assure full cost recovery to the
Government, including a commensurate
share of the operating expenses of the
NCNR.

PRT’s will be open to one or more
U.S. companies, universities, or
government agencies. It is anticipated
that PRT agreements will be established
for a three-year period, with renewal
subject to the requirements and interests
of the partnership and the NIST/NCNR.
Proposals for PRT’s will be evaluated by
an internal panel of NCNR/NIST staff on

the basis of technical merit, level of

effort, and the statutory mission of NIST

and final approval of PRT agreements

will be made by the Director, NCNR.
Dated: November 3, 2004.

Hratch G. Semerjian,

Acting Director.

[FR Doc. 04—24941 Filed 11-8-04; 8:45 am]

BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Sea Grant Review Panel

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice; correction.

SUMMARY: The Department of Commerce
published a document in the Federal
Register of November 3, 2004,
concerning the National Sea Grant
Review Panel’s notice of public meeting.
The document contained an incorrect
meeting location.

FOR FURTHER INFORMATION CONTACT: Dr.
Francis M. Schuler, 301-713-2445.

Correction

In the Federal Register of November
3,2004, in FR Doc. 04—24538, on page
64033, in the first column, correct the
ADDRESSES caption to read: On
November 17th, The Churchill Hotel,
1914 Connecticut Avenue, Northwest,
Washington, DC 20009. On November
18th, Sea Grant Association Office, 1201
New York Avenue, Northwest, 4th Floor
Conference Room, Washington, DC
20005.

Louisa Koch,

Deputy Assistant Administrator, Office of
Oceanic and Atmospheric Research.

[FR Doc. 04—24909 Filed 11-8-04; 8:45 am]
BILLING CODE 3510-KA-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 110204A]

South Atlantic Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of public hearings.

SUMMARY: The South Atlantic Fishery
Management Council (Council) will

convene public hearings regarding a
change to the preferred management
alternative for consideration under
Action 5 in Amendment 6 to the Shrimp
Fishery Management Plan (FMP).
Action 5 in Amendment 6 proposes the
requirement for a Federal penaeid
(white, pink, and brown) shrimp permit
in order to fish for or possess penaeid
shrimp in the South Atlantic Exclusive
Economic Zone (EEZ). Public hearings
regarding other proposed management
actions in Amendment 6 to the Shrimp
FMP have been completed.

DATES: The hearing dates are:

1. Monday, November 22, 2004,
beginning at 6 p.m. in Charleston, SC.

2. Monday, December 6, 2004,
beginning at 6 p.m. in Atlantic Beach,
NC.

Written comments, including e-mail
comments, will be accepted until 5 p.m.
on December 6, 2004.

ADDRESSES: The hearing locations are:

1. Hampton Inn and Suites, 678
Citadel Haven Drive, Charleston, SC
29414; telephone: 843—-573-1200; and

2. Sheraton Atlantic Beach Hotel,
2717 W. Fort Macon Road, Atlantic
Beach, NC 28512; telephone: 800-624—
8875 or 252-240-1155.

Written comments should be sent to
Bob Mahood, Executive Director, South
Atlantic Fishery Management Council,
One Southpark Circle, Suite 3086,
Charleston, SC 29407-4699. Comments
may also be submitted via e-mail to
shrimpcomments@safmc.net.

Copies of the public hearing
document are available by contacting
Kim Iverson, South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699; telephone: 843-571-4366 or toll
free 866—SAFMC-10.

FOR FURTHER INFORMATION CONTACT: Kim
Iverson, South Atlantic Fishery
Management Council, One Southpark
Circle, Suite 306, Charleston, SC 29407—
4699; telephone: 843-571-4366 or toll
free 866—SAFMC-10; fax: 843-769—
4520; e-mail: kim.iverson@safmc.net.

SUPPLEMENTARY INFORMATION:
Additional hearings are being scheduled
because the Council, at its October 2004
meeting, chose a new preferred
alternative relevant to Federal penaeid
shrimp permits that is more restrictive
than earlier alternatives included in the
initial round of public hearings. The
new preferred alternative removes an
earlier exception to the permit that
stated:

a valid commercial vessel permit for South
Atlantic penaeid shrimp is not required if the
shrimp trawler (1) is in transit in the South
Atlantic EEZ and (2) no trawl net or try net
aboard the vessel is rigged for fishing.
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The more restrictive Alternative 4
under Action 5 in Amendment 6
specifies:

For a person aboard a shrimp trawler to
fish for penaeid shrimp in the South Atlantic
EEZ or possess penaeid shrimp in or from the
South Atlantic EEZ, a valid commercial
vessel permit for South Atlantic penaeid
shrimp must have been issued to the vessel
and must be on board. A federal penaeid
shrimp permit will be issued to any vessel
owner who submits an application.

Alternative 4 and other alternatives
are described further in the Council’s
public hearing document, which is a
summary of alternatives for Action 5 in
Amendment 6 to the Shrimp FMP (see
ADDRESSES for information on obtaining
the public hearing document).

These meetings will be physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to the Council office
(see ADDRESSES) by November 19, 2004.

Dated: November 3, 2004.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—24957 Filed 11-8—-04; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 110304C]

Magnuson-Stevens Act Provisions;
General Provisions for Domestic
Fisheries; Application for Exempted
Fishing Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce.

ACTION: Notification of a proposal for
Exempted Fishing Permits to conduct
experimental fishing; request for
comments.

SUMMARY: The Assistant Regional
Administrator for Sustainable Fisheries,
Northeast Region, NMFS (Assistant
Regional Administrator) has made a
preliminary determination that the
subject Exempted Fishing Permit (EFP)
application contains all the required
information and warrants further
consideration. The Assistant Regional
Administrator has also made a
preliminary determination that the
activities authorized under the EFP
would be consistent with the goals and
objectives of the Northeast (NE)
Multispecies Fishery Management Plan
(FMP). However, further review and

consultation may be necessary before a
final determination is made to issue the
EFP. Therefore, NMFS announces that
the Assistant Regional Administrator
proposes to recommend that an EFP be
issued that would allow one vessel to
conduct fishing operations that are
otherwise restricted by the regulations
governing the fisheries of the
Northeastern United States. The EFP
may allow exemptions from the NE
multispecies rolling closure areas,
minimum mesh size, and the days-at-sea
(DAS) effort control program for up to
16 DAS for testing a bycatch reducing
gear modification. Regulations under
the Magnuson-Stevens Fishery
Conservation and Management Act
require publication of this notification
to provide interested parties the
opportunity to comment on applications
for proposed EFPs.
DATES: Comments must be received on
or before November 24, 2004.
ADDRESSES: Comments on this notice
may be submitted by e-mail to:
DA564@noaa.gov. Include in the subject
line the following document identifier:
“Comments on UNH Double Grid Gear
Modification EFP Proposal.”” Written
comments may also be sent to Patricia
A. Kurkul, Regional Administrator,
NMFS, Northeast Regional Office, 1
Blackburn Drive, Gloucester, MA 01930.
Mark the outside of the envelope
“Comments on UNH Double Grid Gear
Modification EFP Proposal.” Comments
may also be sent via fax to (978) 281—
9135.
FOR FURTHER INFORMATION CONTACT:
Heather Sagar, Fishery Management
Specialist, phone (978) 281-9341.
SUPPLEMENTARY INFORMATION: Notice of
this proposed project was previously
published in the Federal Register on
September 24, 2004, (69 FR 57269) with
the comment period ending on October
12, 2004. However, the exemption for
the Gulf of Maine Regulated Mesh Area
(RMA) minimum mesh size was
inadvertently omitted in that notice.
Bart McNeel, in cooperation with the
University of New Hampshire
Cooperative Extension (UNH),
submitted an application for an EFP on
May 21, 2004, for a project that started
in 2002. This EFP would authorize one
commercial vessel to conduct sea trials
using a double grid excluder device.
The final phase of this 2-year study
would be conducted by UNH with the
goal of designing trawl gear through
modifications to the grid bar
orientations to release sub-legal sized
cod and flatfish species incidental to the
catch, while retaining fish of marketable
size. To accomplish this, the
commercial fishing vessel would

conduct trawl net gear trials using the
double grid excluder device within the
Gulf of Maine and Georges Bank area
from 40°30” N. latitude to the coast of
Maine, excluding the Western and
Eastern U.S./Canada Areas and all
groundfish year-round closure areas. An
exemption from the minimum mesh size
is requested in order to place a small-
mesh catch bag over the escape vent in
order to quantify the results.

The fishing portion of this study
began in March 2002. The applicant
requests an exemption from 16 DAS to
complete the project during the 2004
fishing year. Based upon the catch rates
from eight days of fishing in the 2003
fishing year, the following catch is
estimated for the 2004 fishing year:
American plaice 992 lb (450 kg); cod
7,200 1b (3,266 kg); haddock 1,376 1b
(624 kg); monkfish 2,317 1b (1,051 kg);
pollock 144 1b (65 kg); white hake 400
Ib (181 kg); and witch flounder 688 1b
(312 kg). Estimated discards are
estimated to be: American plaice 112 1b
(51 kg); cod 5,008 1b (2,272 kg); dogfish
9,008 1b (4,085 kg); herring 2,608 1b
(1,183 kg); lobster 32 1b (15 kg);
monkfish 48 1b (22 kg); skate 64 1b (29
kg); white hake 2,528 1b (1,147 kg);
whiting 800 lb (363 kg); and witch
flounder 32 1b (15 kg). All undersized
fish would be returned to the sea as
quickly as possible. Legal-sized fish that
would otherwise have to be discarded
would be allowed to be retained and
sold within the applicable GOM
possession limits. The participating
vessel would be required to report all
landings in its Vessel Trip Report.

Authority: 16 U.S.C. 1801 et seq.
Dated: November 4, 2004.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—24955 Filed 11-8—-04; 8:45 am)|]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 110404A]

Marine Mammals; File No. 1033-1683—
00

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of application for
amendment.

SUMMARY: Notice is hereby given that
Michael A. Castellini, Ph.D., Institute of
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Marine Science, School of Fisheries and
Ocean Sciences, University of Alaska,
Fairbanks, AK 99775, has requested an
amendment to scientific research Permit
No. 1033-1683-00.

DATES: Written, telefaxed, or e-mail
comments must be received on or before
December 9, 2004.

ADDRESSES: The amendment request
and related documents are available for
review upon written request or by
appointment in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376.

Written comments or requests for a
public hearing on this request should be
submitted to the Chief, Permits,
Conservation and Education Division,
F/PR1, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular amendment
request would be appropriate.

Comments may also be submitted by
facsimile at (301)713-0376, provided
the facsimile is confirmed by hard copy
submitted by mail and postmarked no
later than the closing date of the
comment period.

Comments may also be submitted by
e-mail. The mailbox address for
providing email comments is
NMFS.Pr1Comments@noaa.gov. Include
in the subject line of the e-mail
comment the following document
identifier: File No. 1033—-1683-01.

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson or Amy Sloan (301)713-
2289.

SUPPLEMENTARY INFORMATION: The
subject amendment to Permit No. 1033—
1683-00, issued on September 25, 2002
(67 FR 62699) is requested under the
authority of the Marine Mammal
Protection Act of 1972, as amended (16
U.S.C. 1361 et seq.) and the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216).

Permit No. 1033-1683-00 authorizes
the permit holder to capture, sample,
instrument and release Weddell seals,
incidentally harass crabeater seal
(Lobodon carcinophagus), leopard seal
(Hydrurga leptonyx), Ross seal
(Ommatophoca rossii), southern
elephant seal (Mirounga leonina), and
Antarctic fur seal (Archtocephalus
gazella), and import blood, feces and
milk collected during research. The
permit holder requests authorization to:
capture 20 additional adult Weddell
seals (10 inshore, 10 offshore), handle,
blood sample, collect a whisker and hair

sample; and collect a whisker and hair
sample from adult female seals already
authorized to be taken. These activities
will provide information of the effects of
the Antarctic ecosystem changes on
seals.

Concurrent with the publication of
this notice in the Federal Register,
NMFS is forwarding copies of this
application to the Marine Mammal
Commission and its Committee of
Scientific Advisors.

Dated: November 4, 2004.
Jill Lewandowski,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries Service.
[FR Doc. 04—24954 Filed 11-8—04; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 110304A]

Marine Mammals; File No. 782-1708

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit amendment.

SUMMARY: Notice is hereby given that
The National Marine Mammal
Laboratory (NMML), National Marine
Fisheries Service, NOAA, 7600 Sand
Point Way, NE, BIN C15700, Bldg. 1,
Seattle, WA 98115-0070 [PI: Dr. John
Bengtson] has been issued an
amendment to scientific research Permit
No0.782-1708-00 to take Northern fur
seals (Callorhinus ursinus).

ADDRESSES: The amendment and related
documents are available for review
upon written request or by appointment
in the following office(s):

Permits, Conservation and Education
Division, Office of Protected Resources,
NMFS, 1315 East-West Highway, Room
13705, Silver Spring, MD 20910; phone
(301)713-2289; fax (301)713-0376; and

Alaska Region, NMFS, P.O. Box
21668, Juneau, AK 99802-1668; phone
(907)586—7221; fax (907)586—7249.

FOR FURTHER INFORMATION CONTACT:
Ruth Johnson or Amy Sloan, (301)713—
2289.

SUPPLEMENTARY INFORMATION: On
September 16, 2004, notice was
published in the Federal Register (69
FR 55797) that an amendment of Permit
No. 782—1708-00 issued on August 23,
2003 (68 FR 53967), had been requested
by the above-named organization. The
requested amendment has been granted

under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
Regulations Governing the Taking and
Importing of Marine Mammals (50 CFR
part 216), and the Fur Seal Act of 1966,
as amended (16 U.S.C. 1151 et seq.).

The Permit authorizes the Holder to
capture, restrain, shear mark, weigh,
measure, sample (including tooth,
tissue, blood, fecal and throat swabs,
enema), ultrasound, flipper tag, and
instrument fur seals; animals are
recaptured to remove instruments or to
reinstrument. Fur seals may be
incidentally harassed during capture
operations, surveys, and scat collection.
Researchers may also collect, obtain,
and maintain scientific specimens taken
from dead animals during the native
subsistence harvest (St. Paul and St.
George only) and from animals found
dead on rookeries during other research
activities (all islands) in Alaska.

The Amendment authorizes the
Holder to inject up to 60 pups with
deuterium oxide (D20) and up to 70
adults with tritiated water (3H20).
Animals may be blood sampled pre- and
post-injection of isotopes, held up to 2.5
hours and released. At the end of the
perinatal suckling period, the pups may
be recaptured, weighed and a single 5—
10 mL blood sample obtained. Females
may also be biopsy sampled for fatty
acid analysis. All animals requested are
a subset of seals already authorized to
be taken. No increase in number of
animals taken is requested or
authorized.

In compliance with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), a final
determination has been made that the
activity proposed is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

Dated: November 3, 2004.
Amy Sloan,

Acting Chief, Permits, Conservation and
Education Division, Office of Protected
Resources, National Marine Fisheries Service.
[FR Doc. 04—24956 Filed 11-8—-04; 8:45 am)]

BILLING CODE 3510-22-S
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Solicitation of Public Comments on
Request for Textile and Apparel
Safeguard Action on Imports from
China

November 3, 2004.

AGENCY: The Committee for the
Implementation of Textile Agreements
(the Committee)

ACTION: Solicitation of public comments
concerning a request for safeguard
action on imports from China of man-
made fiber knit shirts and blouses
(Category 638/639).

SUMMARY: The Committee has received a
request from the American
Manufacturing Trade Action Coalition,
National Council of Textile
Organizations, the National Textile
Association, SEAMS, and UNITE HERE!
(Requestors) asking the Committee to
limit imports from China of man-made
fiber knit shirts and blouses in
accordance with the textile and apparel
safeguard provision of the Working
Party on the Accession of China to the
World Trade Organization (the
Accession Agreement). The Committee
hereby solicits public comments on this
request.

FOR FURTHER INFORMATION CONTACT: Jay
Dowling, Office of Textiles and Apparel,
U.S. Department of Commerce, (202)
482-4058.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agriculture
Act of 1956, as amended; Executive Order
11651, as amended.

Background

The textile and apparel safeguard
provision of the Accession Agreement
provides for the United States and other
members of the World Trade
Organization that believe imports of
Chinese origin textile and apparel
products are, due to market disruption,
threatening to impede the orderly
development of trade in these products
to request consultations with China
with a view to easing or avoiding the
disruption. Pursuant to this provision, if
the United States requests consultations
with China, it must, at the time of the
request, provide China with a detailed
factual statement showing “(1) the
existence or threat of market disruption;
and (2) the role of products of Chinese
origin in that disruption.” Beginning on
the date that it receives such a request,
China must restrict its shipments to the
United States to a level no greater than
7.5 percent (6 percent for wool product
categories) above the amount entered

during the first 12 months of the most
recent 14 months preceding the month
in which the request was made. If
exports from China exceed that amount,
the United States may enforce the
restriction.

The Committee has published
procedures (the Procedures) it follows
in considering requests for Accession
Agreement textile and apparel safeguard
actions (68 FR 27787, May 21, 2003; 68
FR 49440, August 18, 2003), including
the information that must be included
in such requests in order for the
Committee to consider them.

On October 13, 2004, the Requestors
asked the Committee to impose an
Accession Agreement textile and
apparel safeguard action on imports
from China of man-made fiber knit
shirts and blouses (Category 638/639) on
the ground that an anticipated increase
in man-made fiber knit shirts and
blouses imports after January 1, 2005,
threatens to disrupt the U.S. market for
man-made fiber knit shirts and blouses.
The request is available at http://
otexa.ita.doc.gov. In light of the
considerations set forth in the
Procedures, the Committee has
determined that the Requestors have
provided the information necessary for
the Committee to consider the request.

The Committee is soliciting public
comments on the request, in particular
with regard to whether there is a threat
of disruption to the U.S. market for
man-made fiber knit shirts and blouses
and, if so, the role of Chinese-origin
man-made fiber knit shirts and blouses
in that disruption. To this end, the
Committee seeks relevant information
addressing factors such as the following,
which may be relevant in the particular
circumstances of this case, involving a
product under a quota that will be
removed on January 1, 2005: (1)
Whether imports of man-made fiber knit
shirts and blouses from China are
entering, or are expected to enter, the
United States at prices that are
substantially below prices of the like or
directly competitive U.S. product, and
whether those imports are likely to have
a significant depressing or suppressing
effect on domestic prices of the like or
directly competitive U.S. product or are
likely to increase demand for further
imports from China; (2) Whether exports
of Chinese-origin man-made fiber knit
shirts and blouses to the United States
are likely to increase substantially and
imminently (due to existing unused
production capacity, to capacity that
can easily be shifted from the
production of other products to the
production of man-made fiber knit
shirts and blouses, or to an imminent
and substantial increase in production

capacity or investment in production
capacity), taking into account the
availability of other markets to absorb
any additional exports; (3) Whether
Chinese-origin man-made fiber knit
shirts and blouses that are presently
sold in the Chinese market or in third-
country markets will be diverted to the
U.S. market in the imminent future (for
example, due to more favorable pricing
in the U.S. market or to existing or
imminent import restraints into third
country markets); (4) The level and the
extent of any recent change in
inventories of man-made fiber knit
shirts and blouses in China or in U.S.
bonded warehouses; (5) Whether
conditions of the domestic industry of
the like or directly competitive product
demonstrate that market disruption is
likely (as may be evident from any
anticipated factory closures or decline
in investment in the production of man-
made fiber knit shirts and blouses, and
whether actual or anticipated imports of
Chinese-origin man-made fiber knit
shirts and blouses are likely to affect the
development and production efforts of
the U.S. man-made fiber knit shirts and
blouses industry; and (6) Whether U.S.
managers, retailers, purchasers,
importers, or other market participants
have recognized Chinese producers of
man-made fiber knit shirts and blouses
as potential suppliers (for example,
through pre-qualification procedures or
framework agreements).

Comments may be submitted by any
interested person. Comments must be
received no later than December 9,
2004. Interested persons are invited to
submit ten copies of such comments to
the Chairman, Committee for the
Implementation of Textile Agreements,
Room 3001A, U.S. Department of
Commerce, 14th and Constitution
Avenue N.W., Washington, DC 20230.

The Committee will protect any
business confidential information that is
marked “business confidential” from
disclosure to the full extent permitted
by law. To the extent that business
confidential information is provided,
two copies of a non-confidential version
must also be provided in which
business confidential information is
summarized or, if necessary, deleted.
Comments received, with the exception
of information marked “‘business
confidential”, will be available for
inspection between Monday - Friday,
8:30 a.m and 5:30 p.m in the Trade
Reference and Assistance Center Help
Desk, Suite 800M, USA Trade
Information Center, Ronald Reagan
Building, 1300 Pennsylvania Avenue,
NW, Washington, DC, (202) 482-3433.

The Committee will make a
determination within 60 calendar days
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of the close of the comment period as

to whether the United States will
request consultations with China. If the
Committee is unable to make a
determination within 60 calendar days,
it will cause to be published a notice in
the Federal Register, including the date
by which it will make a determination.
If the Committee makes a negative
determination, it will cause this
determination and the reasons therefore
to be published in the Federal Register.
If the Committee makes an affirmative
determination that imports of Chinese
origin man-made fiber knit shirts and
blouses threaten to disrupt the U.S.
market, the United States will request
consultations with China with a view to
easing or avoiding the disruption.

James C. Leonard III,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. E4-3085 Filed 11-8-04; 8:45 am]|
BILLING CODE 3510-DS-S

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Solicitation of Public Comments on
Request for Textile and Apparel
Safeguard Action on Imports From
China

November 3, 2004.

AGENCY: The Committee for the
Implementation of Textile Agreements
(the Committee).

ACTION: Solicitation of public comments
concerning a request for safeguard
action on imports from China of cotton
knit shirts and blouses (Category 338/
339).

SUMMARY: The Committee has received a
request from the American
Manufacturing Trade Action Coalition,
National Council of Textile
Organizations, the National Textile
Association, SEAMS, and UNITE HERE!
(Requestors) asking the Committee to
limit imports from China of cotton knit
shirts and blouses in accordance with
the textile and apparel safeguard
provision of the Working Party on the
Accession of China to the World Trade
Organization (the Accession
Agreement). The Committee hereby
solicits public comments on this
request.

FOR FURTHER INFORMATION CONTACT: Jay
Dowling, Office of Textiles and Apparel,
U.S. Department of Commerce, (202)
482—-4058.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agriculture
Act of 1956, as amended; Executive Order
11651, as amended.

Background

The textile and apparel safeguard
provision of the Accession Agreement
provides for the United States and other
members of the World Trade
Organization that believe imports of
Chinese origin textile and apparel
products are, due to market disruption,
threatening to impede the orderly
development of trade in these products
to request consultations with China
with a view to easing or avoiding the
disruption. Pursuant to this provision, if
the United States requests consultations
with China, it must, at the time of the
request, provide China with a detailed
factual statement showing “(1) the
existence or threat of market disruption;
and (2) the role of products of Chinese
origin in that disruption.” Beginning on
the date that it receives such a request,
China must restrict its shipments to the
United States to a level no greater than
7.5 percent (6 percent for wool product
categories) above the amount entered
during the first 12 months of the most
recent 14 months preceding the month
in which the request was made. If
exports from China exceed that amount,
the United States may enforce the
restriction.

The Committee has published
procedures (the Procedures) it follows
in considering requests for Accession
Agreement textile and apparel safeguard
actions (68 FR 27787, May 21, 2003; 68
FR 49440, August 18, 2003), including
the information that must be included
in such requests in order for the
Committee to consider them.

On October 13, 2004, the Requestors
asked the Committee to impose an
Accession Agreement textile and
apparel safeguard action on imports
from China of cotton knit shirts and
blouses (Category 338/339) on the
ground that an anticipated increase in
imports of cotton knit shirts and blouses
after January 1, 2005, threatens to
disrupt the U.S. market for cotton knit
shirts and blouses. The request is
available at http://otexa.ita.doc.gov. In
light of the considerations set forth in
the Procedures, the Committee has
det